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Giant Banks in War. The European conflict should be styled a 
“War of Giant Banks.’’ Demagogues may 
prate as they please about ‘“‘money-power,’’ governments in modern 
war would be unable without the help of incorporated capital to main- 
tain even the independence of their countries. Without the enormous 
advances of the Bank of France during the short Belgian campaign, the 
Republic must have been over-run by German armies. Without the ad- 
vances of the Bank of England, the first British levies of 150,000 men 
could not have been equipped and hurled into northern France. With- 
out the hoards of gold in the State Bank, the Russian armies could not 
have been moved in time and over great distances to save Warsaw. 
Pap r-money countries have occasionally conquered weaker ones. None 
in modern warfare has a chance of endurance more than a few months 
against superior forces, backed by great aggregations of private capital, 
cash and credit resources held upon a solid basis of coin in the central 
banks of Europe. It would be supreme folly for this country to under- 
take a war against one protectcd by a great bank while we neglect to 
provide our government with one equally powerful in cash resources. 








Hamiiton’s Pian. Napoleon adopted as a model for the charter of 

the Bank of France in 1805 the plan of Hamilton 
for a Bank of the United States, including the right to issue notes re- 
deemable in silver or gold. Upon that plan during 110 years, the Bank 
of France has served with equal fidelity the empires, the kingdom and 
the Republic. Its record is clear. It saved the Bank of England four 
times by loans from suspension; furnished the milliards which redeemed 
France in 1871; capitalized Russian reconstruction after the war with 
Japan; financed the Balkan countries as each became independent, and 
advanced the funds at 1 per cent which stopped German armies to 
March 1. Needless to say, its billion and a half in assets gave it a 
tremendous leverage. One of the remarkable features of its December 
report was the record of discounts in the Paris and provincial agencies 
amounting to $3,760,400,000 for the year. Of the loans, 266,256 bills 
ranged in amount from $1 to $2; 1,062,444 bills ranged between $10 
and $20; and 47 per cent., of the loans were in amount not over $20. It 
is a “‘peoples’’’ bank, of the kind wanted by Henry Clay. 
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The Bank advanced to the government during 
1914 for all purposes an amount equal to $3,- 
112,580,000. With treasury drafts, its total operations of administration 
of public affairs equalled $6,217,960,000. The Bank attends to all the 
payments of the treasury as fiscal agent; the government saved money, 
and had better service than it could obtain for its own management. 
Since August 20 last, the Bank rate of discount has not been over 5 per 
cent., and of interest 6 per cent. Its monopoly of note issues, prevents 
currency disorders. The Bank financed from its vast resources the costs 
of defense of France until March 1. No bond issue to repay the ad- 
vances was proposed until February 1. Then M. Ribot, the Minister of 
Finance, asked only for a loan of $600,000,000 to be issued in bonds 
ranging in amount from $20 upward to give the people a chance for in- 
vestment. He said the Bank had furnished the government $780,000,- 
000 which carried the costs of defense six months upon a return of 1 per 
cent. He estimated the costs of the first year of war, conducted on the 
Bank plan, at not over $1,560,000,000. Upon this basis, France with the 
largest army would show a daily expenditure of less than $4,500,000. 


Small War Costs. 


France lost little or no gold during the crisis, 
The gold inthe Bank has appreciably increased. 
The estimated circulation of gold before 1914 was $1,200,000,000, or 
$30.53 per capita, and of silver $411,100,000, or $10.46 per capita. The 
bank holding the sole right of issue of notes which are redeemable in 
coin of either metal at its option, and not hampered by reserve require- 
ments to cripple its bank credit power, as are the Banks of England and 
Germany, there were no problems of a free gold market nor of govern- 
ment note issues to solve in the midst of war. Its circulation on July 
30 last amounted to $1,336,635,000 or $34 per capita. Without legal re- 
serves, the Bank held for its own protection gold equal to $828,270,000, 
and silver of $125,065,000. The gold equalled 62 per cent of outstand- 
ing notes and the silver 9 per cent. The maximum of circulation was ex- 
tended August 5 to $2,400,000,000. The issues outstanding on Febru- 
ary 11 amounted to $2,149,930,000, redemption in coin being main- 
tained. Yet the total holdings of coin were $927,719,000 ; showed an in- 
crease of gold by $18,000,000; the decrease was in silver coin of about 
$51,000,000. The French prefer silver. The coin holdings were 92 
per cent gold and constituted 43 per cent of the notes in circulation, yet 
were not tied up from use as is the case in England and Germany. 
Money in French banks and treasury is all of it in circulation and a part 
of bank credit power. It is a feature held by no form of government 
bank in other countries, yet none of them have credit equal with the 
Bank of France, or its allied banks. 


Coin Resources. 


France remains a creditor nation because its 
finances are regulated by a private bank 
equipped with resources sufficient to cope with any fiscal problem of the 


France the Creditor. 
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Republic and unhampered by adverse legislation. Sir George Paish esti- 
mated in May, 1914, that under its prudent management the incomes of 
French investments had increased to six billion dollars per annum. With 
the invasion and call to arms of every able-bodied male, French industries 
and productions had to halt. France went into war as a business, after 
locking up idle capital and liquidating its assets. Bills of the Bank, 
not due were rapidly paidup. The bills of July 11 amounting to $488,- 
840,000 were thus reduced by February 11 to $42,540,000; renewals were 
granted freely to the men serving in the army: That idle capital has 
been backing up in the Bank is shown by the increase of deposits from 
$266,160,000 on July 30 last to $479,985,000 on February 11, an increase 
in six months of $213,825,000 or 80 per cent. The new loan will un- 
doubtedly find investment both from deposits and the hoarded coin. in 
the farming districts. France does not encourage a free gold market 

which always tends to divert French capital to other countries. : 


German intiation. Germany is in dire financial straits. It lacks 

gold and productions wherewith to purchase sup- 
plies and provisions for its armies and people. The asset bank currency 
schemes undermined the industrial system of the Empire several years 
ago. The attempt to maintain a free gold market drained it of its yel- 
low metal and the efforts at regulation with the iron hand merely made 
worse the troubles of quarterly settlements. Without the sacrifices of 
foreign credits and investments, the Reichsbank could not have financed 
the irruption into Belgium and France. But the tying up of its funds in 
advances to government compelled resort to legal tender notes and sus- 
pension of payments in gold, as well as the issue of other banknotes for 
investments in bonds. The Reichsbank was relieved of the tax upon its 
excess circulation but not of the requirement of gold reserves which 
equals about 48 per cent. of its notes in circulation, and are unavailable 
to the country as part of its bank credit power. The redundancy of 
currency is profitable, even if advances are payable in fiat money and 
not gold. Berlin papers report that the Reichsbank dividend will be 
increased to $10.24 in consequence of heavy discounts of government 
bills and the abolition of the tax on circulation. Moreover it saves the 
heavy costs of late years required to purchase gold, and may generally 
make more by the currency troubles upon charges which must be paid 
by the people. The latter have to pay the costs of fiat money in any 
event. 


Foreign Exchange. The New York rates of foreign exchange re- 

flected during the past month the decline of 
imports from the belligerent countries, their lack of purchasing power 
of exchange, and the degrees of depreciation of their money in circula- 
tion. The decline of London bills to $4.79, the lowest since 1873, 
after the Franco-Prussian war, was only 1% per cent., that of Paris 
was barely 2 per cent. But German rates fell 12 per cent. and Aus- 
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trian rates 20 percent. Our credits, generally handled through Lon- 
don, even those in South America, are in demand because we were 
able to supplement those held up by the moratorium. Those so held 
up in London are claimed to have been wiped out by the invisible ba)- 
ance of trade which includes among returning securities commisions, 
interest, etc., such petty items as the Bank of England discount upon 
American eagles, claimed to be below the legal amount of fine gold in 
coinage, by about 10 cents per ounce. The matter excited the criti- 
cism of the London Sfa#tist in a recent issue. American business in- 
terests have been several years considering with attention the costs 
of collection and payments through London upon our commerce. Not 
the least of the problem relates to the present conditions of interna- 
tional trade, handled through foreign banks. 


Unsettied Credits. The moratorium in England upset the credits 
of the world, stopping payments between im- 
porting and exporting conntries which clear their bills through 
London. Thus, a large part of our credits for the fiscal year 1914 re- 
main unsettled, while we have been called upon to pay for its imports 
with nocertainty, because of war, that the funds will reach the owners 
before the close of the war. We are told that we should take pay for 
exports in returned securities; that is, pay back capital invested in 
this country and reverse the favorable balance of merchandise to 
enable demands for payment in gold taken from our treasury reserves. 
However desperately in need of money Europe may be, not one of its 
countries would entertain such a proposition. Nota country wculd 
let us have money in our necessities except as a loan at interest rates, 
as we found to our sorrow under Cleveland’s last term. We have 
shown our good will by the hundreds of millions of credits given upcn 
provisions and supplies for the nations at war, and by donations of 
many more millions to feed millions of people who are starving as the 
result of the most cruel war of a century and also the one with the 
least excuse for beginning. But we see no reason why the people 
of this country should shoulder obligations which are not of humanity 
but of speculation; there is no business acumen in giving the invisi- 
ble balance of trade opportunities to compel the establishment of a 
free market for gold at New York to be maintained by taxation at 
the expense of the people of the United States. 
New York banks in the emergency of Londcn 
to meet its obligations, as well as to preserve our 
credit, stepped in the breach and furnished the funds deposited to the 
credit of the Bank of England at Ottawa, though at that time our bal- 
ances of the first half of 1914 were and still are unadjusted. Accord- 
ing to Treasury statistics, our exports of merchandise and provisions 
for the six months ending March 1 approximated $1,350,000,000, while 


Balances of Trade. 
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our imports were less than $750,000,000, showing an apparent excess 
of exports of more $600,000,000. But we also had to ship in gold and 
silver $116,500,000 or 15.5 per cent. of our purchases abroad, and 
were able to secure imports of bullion and coin of only $52,000,000, or 
less than 4 per cent. of our exports or sales of merchandise. If we 
accept returned American securities in payment, we add to our burdens 
in this country of money which will be shortly required for our own 
business affairs. If we gave credits, there would be a return in time 
for the use of the credits. If the invisible balance of trade has wiped 
out the $471,000,000 favorable balance of merchandise for the fiscal 
year of 1914, as it has wiped out greater balances in every year since 
McKinley’s first election, is there any reason to expect a better result 
from the excess of exports of merchandise and bullion of the past six 
months of over $664,000,000 ? 

We are in spite of all that may be said by calculating foreign inter- 
ests, considered as wearing the brand of a “‘debtor nation.’’ If it be 
true that it costs half a billion dollars annually of invisible charges to 
clear through London, Paris or Berlin, as the case may be, is it because 
three generations of American politicians feared less the charges and 
control of a foreign bank than those of a Bank of the United States, 
under which we could make our exchanges of credits on our own con- 
tinent and secure piyments on time, as well as return business? 


= 
BANKING LAW. 


Action by Bank | Very substantial damages’’ is the expression 

for Libel. used by the Appellate Division of the New York 

Supreme Court in the case of First National Bank 

v. Winters in expressing its idea of what a bank was entitled to recover 

in an action for damages because of slanderous and libelous statements 
concerning it uttered by thedefendant. See page 153. 

The defendant in this case was a lawyer and also editor of a news- 
paper in the same village in which the plaintiff bank was located. Most 
of the statements complained of by the bank were articles written by the 
defendant and published in his newspaper. These articles are not 
given in the opinion written by the court, but their substance is set 
forth and the court takes occasion to remark that they were apparently, 
written by a lawyer with the idea of approaching as near the dividing . 
line between criticism and libel as he could without becoming liable to 
indictment or for damages. : 

In the first article complained of, it was charged that the bank was 
responsible for carrying on a liquor business in a hotel for the pur- 
pose of protecting a mortgage which the bank held upon the hotel prop- 
erty, and that this business was being carried on in violation of the 
law. This hotel was subsequently burned. The second article writ- 
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ten by the defendant and published in his paper, according to the 
view taken by the court, was intended to charge that the plaintiff bank 
had burned the hotel, or caused it to be burned, in order to get the insur- 
ance money. Another article charged that the bank neglected to give 
credit for a certain deposit made by his newspaper. It appeared that 
the transaction complained of by the defendant never took place. 

The defendant also indulged in verbal statements reflecting upon 
the integrity of the bank. According to one witness, the defendant in 
referring to the bank said that ‘“‘they were thieves and robbers and 
that they tried to steal $100 from him and that he would land the gang 
before he got through with them.’’ Another witness testified that the 
defendant had said that he was going to ‘‘bust the bank,’’ and that when 
this condition of affairs had been brought about, he would start a bank 
of his own. 

At the trial the jury brought in a verdict in favor of the defendant. 
In upsetting this verdict upon the ground that it was contrary to the 
evidence, the court said: “‘It is a reproach to the due administration 
of the law if a lawyerand editor of a paper can with impunity make 
these false and malicious charges against a bank, for the purpose of 
destroying its business and with the hope of building up a business of 
his own. The falsity of the charge and the express malice are proved 
beyond all question. That there was any possible excuse forthe utter- 


ances is not indicated by the evidence. The finding of the jury is so 
unusual, so contrary to all the evidence, that it cannot be allowed to 
stand. The case is not one where a verdict in favor of the defendant 
can stand upon the evidence; neither is it a case for nominal damages. 


The facts as proved entitled the plaintiff to recover very substantial 
damages.’’ 


Rumesouctten at The necessity for clear expression in the 
Pledge Agreement: drawing up of contracts is sharply brought 
out in a recent New York decision published 

in this number on page 157. 

In this instance the failure of the parties to express with accuracy 
and precision the terms of a pledge agreement made it possible for the 
parties to give the contract two entirely different interpretations, and 
made it necessary for them to resort to the courts for the purpose of 
ascertaining which interpretation was correct. 

The agreement in question undertook to pledge to the plaintiff bank 
as trustee certain shares of stock owned at the time by defendant corpo- 
ration, andcertain other shares thereafter to be acquired. The dispute 
arose concerning the identity of subsequently acquired shares, and the 
rights of the parties depended upon the construction to be placed upon 
the clause in the agreement pledging to the plaintiff: ‘“The shares of 
stock hereinafter described in the schedule marked schedule A hereto 
annexed as a part hereof, and also all such additional shares of stock as 
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the corporation may from time to time-acquire.’’ Schedule A which 
was annexed to this agreement contained a list of eleven various cor- 
porations and the number of shares of each corporation assigned to the 
plaintiff. The present disagreement arose over 750 shares of the pre- 
ferred stock of a candy manufacturing company not mentioned in the 
schedule attached to the trust agreement, which shares were acquired 
by the defendant after the date of the execution of the trust agreement. 

The plaintiff contended that under the provision of the agreement 
quoted it was entitled, as trustee, to all shares of stock of every des- 
cription which the defendant might acquire during the existence of the 
agreement. The defendant’s contention was to the effect that the 
agreement covered only such additional shares of stock as it might ac- 
quire in the corporations mentioned in the annexed schedule. The 
court gave the agreement a construction favorable to the defendant’s 
contention, and the reasons upon which this conclusion was reached 
are set forth in the opigion. This decision emphasizes the necessity 
for drawing contracts in clear and unambiguous terms. 


Transfer of Note. The ordinary defenses, which may be used by 

parties liable on a note or other negotiable in- 
strument, are not available against a holder in due course.’ This rule 
makes it possible for the payee or holder of a note, unenforceable 
against the maker in his hands, to convert it into a valid and binding 
contract by transferring it for value toa holder in due course. The 
law, however, provides a remedy for the maker under such circum- 
stances. It gives him a right of action against the party by whom 
the note was wrongfully transferred. 

In the recent case of Patterson & Co. v. Peterson, a decision of the 
Court of Appeals of Georgia (see page 169), it appeared that the plain- 
tiff sought to recover from the defendant company damages because 
of his having beenobliged to pay a certain note, payable tothe defend- 
ant, of which he was one of the signers. He alleged that he had a 
good and valid defense to the note as against the defendant, but was 
prevented from using it by reason of the fact that the defendant fraud- 
ulently transferred it to a bona fide purchaser for value, before matu- 
rity. The plaintiff showed that, after he had signed the note, and be- 
fore it was signed by the other parties whose signatures were to be se- 
cured, and before it was delivered to the defendant, he notified 
the defendant not to accept the note and was thereupon released from 
liability thereon and assured that the note would not be accepted. The 
defendant, however, did not live up to this agreement, but subse- 
quently accepted the note and immediately transferred it for value to 
a bank. Upon being sued by the bank, the plaintiff was forced to pay 
$150 in settlement and also the additional sum of $25 as attorney’s fees. 

It was held that the plaintiff was entitled to recover the amount 
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. 


which he had paid to the bank in settlement of his claim on the note, 
but was not entitled to recover attorney’s fees. The court stated that 
the case came directly in the ruling laid down in the case of Detwiler 
v. Bainbridge Grocery Co., 119 Ga. 982, 47 S. E. Rep. 553, in which 
the following statement of the law was made: ‘“‘Where one has a per- 
fect defense toa negotiable note, he does not owe the sum represented 
thereby. In spite of the written promise, it is the mere equivalent of 
a piece of blank paper. [If it is fraudulently or improperly transferred 
to one who, because of a right granted to bona fide holders, may force 
the maker to pay what he does not owe, there is wrong followed by 
dinige, which gives rise to a cause of action.’’ 


The Unitorm Negotiabte The Negotiable Instruments Law was 
Instruments Act. originally drafted for the purpose of es- 
tablishing a single standard for negotia- 
ble instruments as to their formal requisites of negotiability, the meth- 
ods of transfer and the rights and liabilities of parties. When it left 
the hands of the committee, by which it was prepared, it is no exag- 
geration to say that it was a masterpiece of legal codification. The 
statute is chiefly declaratory in its effect and made but few changes in 
the law as it existed before the statute was brought into existerce. It 
was necessary, of course, to change the law in some jurisdictions as 
to points on which there had been a conflict of authority 

It was hoped and intended that the statute would be adopted by 
the various states in the form in which it was finally left by the com- 
mittee; thus, only, could uniformity be accomplished. This hope, 
however, was not well founded, and the statute has lost much of its 
uniformity as the result of its treatment by the various state legisla- 
tures before its adoption. The majority of the 43 states which have 
thus far adopted the statute have taken occasion to omit sections in- 
cluied in the original draft, add entirely new provisions or make im- 
provements upon the statute after their own ideas. 

In the Law of Bank Checks, by John Edson Brady, now being pub- 
lished by the BANKING LAW JOURNAL, is given the full text of the 
statute, together with the alterations made in it by the law-making bod- 
ies of the different states, prior to its adoption, showing that in more 
than 150 instances the legislatures have altered the original form of 
this statute. 

South Dakota, which adopted the statute in the year 1913, is one 
of the worst offenders in this regard. In that state the statute ap- 
pears with no less than 34 alterations. The unfortunate result of the 
attention that has been given the statute by the state legislatures dur- 
inz the process of its enactment is that the Uniform Negotiable Instru- 
ments Law has become anything but uniform. There is hardly an 
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important provision in the Act which has not in some way beenchanged 
by one or more of the states which have adopted it. 

There is no doubt that the legislators, in making these alterations, 
have been actuated by entirely commendable motives. Their energy, 
however, has been misdirected and any improvement they may have 
made in the statute is m>re than offset by the lack of uniformity which 


they have brought about. 
[ | 


Liability of In the case of Adams Express Company v. 
xpress Company. National Bank, recently decided by the Court. 
of Appeals of Kentucky, on page 175 of this 
number, there is presented the question of the liability of an express 
company to a bank for money entrusted to it by the bank and lost in 
transit. The decision brings out the importance of keeping an accu- 
rate record of shipments of this kind, so that the bank, if subse- 
quently called upon todo so, is in a position to give satisfactory evi- 
dence as to the amount of money delivered to the express company 
for shipment. 

In this instance the bookkeeper of the plaintiff bank testified that 
he first counted out the $10,000, which the bank claimed to have sent 
by express, and arranged it in twenty packages, each containing $500. 
He then turned the money over to the bank’s cashier, who recounted 
it in the presence of the bookkeeper and another employee of the 
bank. The cashier then placed the money in a single package, sealed 
it with the bank’s seal, and handed it to the bookkeeper who deliver- 
ed it tothe express company. The cashier testified in detail as tothe 
part he took in counting the money and placing it in the sealed pack- 
age, and another employee of the bank testified that he saw the cash- 
ier and bookkeeper counting the money bill by bill. It was shown that, 
upon its arrival at destination, the money was counted by two officials 
of the bank to which it was consigned, who found that there was a 
shortage of $708. The teller of the latter bank testified that the seals 
of the package appeared to be intact at the time it was received by 
them, but that the string with which the package was tied by the cash- 
ier of the plaintiff bank was missing. 

For a defense the express company showed by some fifteen or six- 
teen messengers, employed by it. who handled the package during its 
transit, that it was carried by them in the same condition as when re- 
ceived by the express company and delivered to the consignee bank in 
that condition. 

Under these circumstances it was held that it was for the jury to 
determine which set of witnesses were to be believed. Said the court: 
“If the money was.counted at both ends of the line by the banks cor- 
rectly then it must have disappeared while in the hands of the express 
company. On the other hand, ifthe express company carried and de- 
livered the package safely, it must have been counted erroneously 
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either by the forwarding bank or at the receiving bank.’’ The de- 
termination of the jury was to the effect that the $708 disappeared 
from the package while it was in the custody ofthe express com- 
pany, and a judgment in favor of the plaintiff bank was affirmed upon 
appeal. 

A situation might easily arise where a bank, in a case of this kind, 
though positive as to the amount of money expressed by it, might not 
be in a position to produce a sufficient number of witnesses able to 
testify with positiveness in the matter, or might otherwise fall short 
of convincing a jury as to the correctness of the bank’s claim. Such 
unfortunate results are “to be avoided by a system which enables the 
bank to establish without question the facts which it must allege and 
prove in order to be entitled to recover on a claim of this nature. 


Note Payabie A note is not rendered nonnegotiable by the fact that 
After Death. _ it is payable acertain length of time after the maker’s 

death. Such a note comes within the clause of the 
Negotiable Instruments Law, which supports the negotiability of an 
instrument payable ‘‘on or at a fixed period after the occurrence of a 
specified event, whichis certain to happen, though the time of happen- 
ing be uncertain.’’ A note of this kind was under consideraticn in a 
case of Deeter v. Burk, a recent Indiana decision, on page 163. The 
note involved read as follows: ‘‘Six months after death I promise to 
pay Clyde D. Burk from my estate and through my administrator 
$1,000.’’ It wascontended by the administrator that a verdict in favor 
of the plaintiff could not stand because of the fact that the plaintiff 
had not proved consideration. It was held by the court that this note, 
being a negotiable instrument, imported a consideration and that it 
was not necessary for the plaintiff to prove consideration in order to 
recover. In reaching this conclusion the court seems to have lost sight 
of the fact that the note was not payable to order or bearer, which is 
an essential characteristic of negotiability. The note was payable to 
Clyde D. Burk, and no words of negotiability such as ‘‘ or order’’ were 
contained in the instrument. 

Clearly this was a nonnegotiable instrument and imported no con- 
sideration. The burden was, therefore, upon the plaintiff to prove 
that he gave a valid consideration for the note. Without such prcof 
he was not entitled to recover. 





THE NEGOTIABLE INSTRUMENTS LAW 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS, 


CITING RECENT AND IMPORTANT DECISIONS. 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909, issue.’ 


XVII. PROMISSORY NOTES AND CHECKS. 


§ 1. Definition of Promissory Note. 


A negotiable promissory note is an unconditional promise in writing, 
signed by the maker, engaging to pay on demand or at a fixed or 
determinable future time, a sum certain in money to order or to 
bearer. A note payable to the maker’s order is incomplete until 
indorsed by him. 


§ 2. Definition of Check. 


A check is a bill of exchange drawn on a bank and payable on 
demand. 


§ 3. Presentment of Check for Payment. 


A check must be presented for payment within a reasonable time 
after its issue. If it is not so presented, the drawer is thereby dis- 
charged from liability to the extent of the loss caused by the de- 
lay. The discharge of check indorsers is governed by a different 
tule. The indorser is discharged by a failure to present the check 
within a reasonable time after its last negotiation, irrespective of 
any loss suffered by him as a result of the delay. However, in, 
a case where the drawer is discharged the indorsers are also dis- 
charged. 

§ 4. Effect of Certification. 

The certification of a check is equivalent to an acceptance. If a 
bank certifies a check on which the signature of the drawer is 
forged, it is liable thereon to a bona fide holder. The bank is 
also liable to a bona fide holder where it knowingly certifies a 
check drawn against insufficient funds. But if the bank certifies 
the check in a mistaken belief that it is drawn against sufficient 
funds, the bank may correct the mistake by giving notice to the 
holder, before the check has passed from his hands to a bona fide 
holder, unless the holder has changed his position in reliance upon 
the certification. Certification does not warrant the genuineness 
of the body of the check as against alteration or forgery, nor does 
it admit the genuineness of the indorsements thereon. 


§ 1. Definition of Promissory Note.—A negotiable promissory note 
is defined by § 320 of the Negotiable Instruments Law to be: ‘‘An un- 
conditional promise in writing made by one person to another, signed 
by the maker, engaging to pay on demand or at a fixed or determinable 
future time, a sum certain in money to order or tobearer.’’ This sec- 
tion further provides: ‘‘Where a note is drawn to the maker’s own 
order, it is incomplete until indorsed by him.’’ 

The case of Hickok v. Bunting, 86 N. Y. Supp. 1059, 92 N: Y. App. 
Div. 167, involved an instrument in the following terms: ‘‘ Having 
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been cause of a money loss to my friend X, I have given her three 
thousand dollars. I hold this amount in trust for her and one year 
after date or thereafter, on demand, I promise to pay to the order of X, 
her heirs or assigns, three thousand dollars with interest.’’ It was 
held that this was a valid promissory note and that as it did not appear 
upon the face of the instrument that it was given without considera- 
tion or for an invalid consideration, it would be presumed that it was 
based upon a valid consideration. 


§ 2. Definition of Check.—A bank check is defined by section 321 of 
the Negotiable Instruments Law to be ‘‘a bill of exchange drawn on 
a bank, and payable on demand.’’ Bank checks first came into com- 
paratively general use in England about the year 1780. While the deri- 
vation is disputed, it issaid that the word check, as applied to com- 
mercial paper, arose from the practice of placing serial numbers upon 
these instruments which were intended to operate as a check or means 
of verification. Bills of exchange were common enough at the time 
when checks were first introduced, and, in its construction the check 
was not unlike the ordinary bill of exchange. The bill of exchange is, 
of course, of much greater antiquity than the bank check, and its origin 
is involved in considerable obscurity. By some of the authorities it 
has been stated that the bill of exchange was first used by the Jews of 
Lombardy in the fourteenth century to offset the dangers which attend- 
ed the transportation of gold from one place to another. In its origin 
the bill of exchange was simply a letter from one business man to an- 
other, or from one friend to another, asking him to pay a certain sum 
of money to the bearer of the letter or to a person named in the letter. 

The bank check is a natural outgrowth of the development of the 
business of banking which, in the sense in which that word is used to- 
day, had no existence in England prior to the year 1640. At about 
that time, the merchants of London, realizing the insecurity of their 
funds on deposit inthe Tower, under the guardianship of the Crown, 
began to send their money for safe-keeping tothe goldsmiths who were 
equipped with strong boxes in which to keep their own valuables, and 
were willing to receive the merchants’ money on deposit and repay it 
to them on demand with interest at six per cent. It was a natural step 
for a merchant having gold on deposit with a goldsmith to pay a debt 
by delivering to his creditor an order upon the goldsmith for the 
amount. The goldsmiths later became the bankers of England, and 
the orders thus drawn upon them were the beginning of bank checks. 

There has been much unnecessary confusion among the courts in 
their attempts to define the word ‘‘check.’’ There were many statutes 
regulating the presentment, protest, acceptance, etc., of ““bills of ex- 
change,’’ and the question frequently arose as to whether a check was 
a bill of exchange within the meaning of one of these statutes. Ac- 
cording to some of the decisions a check was a bill of exchange, and ac- 
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cording to others, it was not. The substance of the authorities on this 
point was, that checks are a species of bills of exchange having certain 
features of their own not possessed by other bills. As expressed by 
one court, ‘‘all checks are bills, but all bills are not checks.’’ 

The uncertainty on this point has been cleared away by the section 
of the Negotiable Instruments Law referred to above which expressly 
provides that ‘‘a check isa bill of exchange drawn on a bank, payable 
ondzemand.’’ Section 321 of the statute further provides that ‘‘except 
as herein otherwise provided, the provisions of this act applicable toa 
bill of exchange payable on demand, apply to a check.’’ 


§ 3. Presentment of Checks for Payment.—There is an important 
distinction between checks and other bills of exchange in the matter of 
presentment for payment. The rule applicable to checks is expressed 
in section 322 of the Negotiable Instruments Law, which provides: ‘‘A 
check must be presented for payment within a reasonable time after 
its issue, or the drawer will be discharged from liability thereon to the 
extent of the loss caused by the delay.’’ The drawer of an ordinary bil] 
of exchange is liable thereon only upon condition that it hasbeen duly 
presented for payment at maturity. If this condition is not complied 
with, the drawer is discharged, irrespective of whether he has suffered 
a loss as a result of the negligence. Inthe case of a check, however, 
the drawer is treated as the principal debtor and he is not discharged 
by any laches of the holder in the matter of making presentment, 
unless a loss has resulted to him, and then he is discharged only to the 
extent of such loss. 

Practically the only risk assumed by the holder in delaying present- 
ment, so far as his rights against the drawer are concerned, is the in- 
solvency of the drawee. Springfield & Marine Fire Insurance Com- 
pany v. Tincher, 30 Ill. 399. If the payee of a check neglects to 
present it within the time allowed him by law for such presentment, 
and payment is refused because the drawer has stopped payment, or, 
because he has insufficient funds on deposit to pay the check, then 
the drawer has suffered no loss asa result of the delayed presentment 
and he will be held liable to the payee in an action on the check. But, 
if the payee neglects to make presentment within a propertime, ard he 
finds it impossible to collect the check when he does present it, because 
of the failure of the drawee, then the drawer has actually suffered a 
loss as a result of the payee’s negligence, providing it appears that 
the drawee had sufficient funds on deposit at the time of the failure to 
pay the check, and that the check would have been paid if presented 
in proper time. And in such a case the drawer is released from liability 
on the check. Under such circumstances, the check is deemed to 
operate as payment and the drawer is also released from liability to 
the payee upon the indebtedness, in payment of which the check was 
given. 
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The drawer is not discharged even by a delay of two years in pre- 
senting his check where it appears that he suffered no loss as a result 
of the delay. Nelsonv. Kastle, 105 Mo. App. 187, 79 S. W. Rep.730. 
Where presentment of a check is delayed until after the failure of the 
drawee bank, but the drawer has settled with the bank in such man- 
ner as to suffer noloss by reason of the failure, he will not be discharg- 
ed as drawer. Williams v. Brown, 82 N. Y. App. Div. 353, 80 N. Y. 
Supp. 247. 

The discharge of check indorsers is governed by a different rule 
than the one which applies to drawets. The drawer is discharged by 
a failure to present the check within a reasonable time after its issue, 
to the extent of the loss caused by the delay. The indorser of a check 
is discharged absolutely by the failure to present the check within a 
reasonable time after its last negotiation. Negotiable Instruments 
Law, § 131, of the New York Act. If the check is not presented 
promptly after its last negotiation the indorsers will be discharged 
from liability, irrespective of whether they have suffered any loss by 
the delay, and even though presentment in due course would have 
been unavailing. First Nat. Bank v. Miller, 27 Neb 500,65 N. W. 
Rep. 1064. 

Some of the decisions do not seem to recognize this distinction 
which the law makes between the discharge of a drawer and the dis- 
charge of an indorser because of delay in presentment for payment, 
but it is brought out clearly in the provisions of the Negotiable Instru- 
ments Law. Sections 131 and 322 of the New York Act. 

In a case where the drawer of a check is discharged by a failure to 
make presentment within a reasonable time after the issue of the 
check, the indorsers are also discharged under the Negotiable Instru- 
ments Law, which provides that ‘‘a person secondarily liable is dis- 
charged * * by the discharge of a prior party.’’ Section 201 of the 
New York Act. 

A distinction in regard to presentment for payment is made be- 
tween checks issued by banks for profit and checks issued by persons 
or corporations other than banks without referenceto profit, but mere- 
ly for their own convenience in making settlements. In the former 
case the bank is understood to sanction the circulation of the check and 
has no right to expect its immediate presentment. Asto the drawer of 
a draft of this kind such presentment only is required as is required in 
the case of an ordinary bill of exchange payable on demand, under 
like circumstances, that is, it must be presented within a reasonable 
time after its last negotiation. Marbourg v. Brinkman, 23 Mo. 
App. 511. 

These questions concerning the presentment of checks for payment 
were more fully discussed and the authorities cited in earlier articles 
of this series. See 29 B. L. J. 213, 304. 
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$4. Effect of Certification. A full discussion of the rules of law ap- 
plicable to the certification of checks will be taken up in its proper 
place in the series of articles on the Law of Banking. But inasmuch as 
the Negotiable Instruments Law contains a specific provision as to 
the effect of certification, that question will be disposed of at this point. 
Section 323 of the N. Y. Act provides that ‘‘where a check is certified 
by the bank on which it is drawn, the certification is equivalent to an 
acceptance.’’ In other words, certification is an admission by the 
drawee bank that the signature of the drawer is genuine and that the 
drawer has on deposit a sum sufficient to pay the check, and it imports 
an agreement and undertaking by the bank to retain out of the money 
on deposit to the drawer’s credit, a sum sufficient to meet the check 
and to honor the check when duly presented. 

If the bank certifies a check on which the signature of the drawer 
is a forgery, it will be held liable thereon to a bona fide holder of the 
check. Hagen v. Bowery Nat. Bank, 64 Barb. (N. Y.) 197. In the 
case of Adam v. Manufacturers & Traders’ Nat. Bank, 63 Misc. Rep. 
(N. Y.) 403, 116 N. Y. Supp. 595, it appeared that a person by the 
name of Gaughan opened an account with the plaintiff under the as- 
sumed name of Cawley. He later forged the signature of one of the 
depositors of the defendant bank ona check and presented it to the 
defendant for certification. The check was certified by stamping it 
‘“Good when properly indorsed.’’ Gaughan then indorsed the check 
to the plaintiff, using a rubber stamp for that purpose, and the defend- 
ant bank refused to pay the check on the ground that it was not prop- 
erly indorsed. Gaughan, however, had already withdrawn the amount 
from his account with the plaintiff on a check signed in his assumed 
name. It was held that the defendant bank was liable upon its cer- 
tification. 

A bank which knowingly certifies a check at a time whenthe drawer 
has no funds in the bank, or when the amount on deposit to the draw- 
er’s credit is insufficient to pay the check, may be held liable for the 
full amount of the check at the instance of a bona fide holder. Union 
Trust Company v. Preston Nat. Bank, 136 Mich. 460, 99 N. W. Rep. 
399. This is so even in the case where certification was made in vio- 
lation of a statute against certifying checks in the absence of funds 
on deposit to the drawer’s credit. First Nat. Bank v. Union Trust Co., 
158 Mich. 94, 122 N. W. Rep. 547. The rule just expressed applies 
in cases where the bank has knowledge of the insufficiency of the 
drawer’s credit. Inacase where the bank certifies a check in the mis- 
taken belief that the drawer has on deposit to his credit sufficient 
funds for that purpose, it may correct the mistake and cancel the cer- 
tification, by giving notice to the holder before the check has passed 
from his hands to the hands of a bona fide holder, unless there has 
been a change of circumstances by reason of the mistaken certifica- 
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tion. In other words, where a bank certifies a check at the instance 
of the holder in the mistaken belief that the funds are sufficient, and 
the mistake is discovered and notice given to the holder before he has 
suffered any loss as a result of the certification, and before the rights 
of any third parties have attached, the bank is liable to the holder on 
the certification only to the extent of the depositor’s actual balance at 
the time of the certification. Dillaway v. Northwestern Nat. Bank, 82 
Ill. App. 71; Irving Bank v. Wetherald, 36 N. Y. 335. 

The certification constitutes a new contract between the holder and 
bank. The amount of the check is set apart from the drawer’s de- 
posit for the purpose of paying the check. The drawer no longer has 
any right to draw that money out of the bank. In legal contempla- 
tion and effect, a certified check is the certificate of deposit of the cer- 
tifying bank. Wright v. McCarty, 92 Ill. App. 120. 

While the certification of a check admits the genuineness of the 
drawer’s signature and the sufficiency of his account, it dces not war- 
rant the genuineness of the body of the check as against alteraticn or 
forgery, and the bank which has erroneously certified a raised check 
is entitled, after having paid the check, to maintain an action to re- 
cover back the amount as money paid under a mistake of fact. Ma- 
rine Nat. Bank v. National City Bank, 59 N. Y. 67. In acase where 
the payee named in a check having doubt as to its genuineness, pre- 
sented it to the teller of the drawee bank who stated that it was ‘‘cor- 
rect in every particular,’’ whereupon the payee parted with value in 
exchange for the check, it was held that the drawee could recover the 
amount subsequently paid on the check from the bank at which the 
payment was made, upon its being discovered that the check at the 
time of its certification had been raised and otherwise altered. It was 
not a part of the teller’s duty to give assurance as to the genuineness 
of the check, except as to the drawer’s signature, and in going beyond 
this, his representations did not bind the bank. Security Bank v. Na 
tional Bank of the Republic, 67 N. Y. 458. 

Furthermore, the certification of a check does not admit the genu- 
ineness of the indorsements which it bears, consequently where a bank 
has paid a check drawn upon it, and afterwards discovers that the 
payee’s indorsement was a forgery, it may recover the money from the 
party to whom it was paid, notwithstanding the fact that it had previ- 
ously certified the check. First Nat. Bank v. Northwestern Nat. 
Bank, 152 Ill. 296, 38 N. E. Rep. 739. This rule rests upon the plain 
reason that a bank is presumed to know the signature of its depositor 
and the coniition of his account, but cannot be presumed to know 
the handwriting in the body of the check, nor the handwriting of the 
indorsers. In other words, certification has reference to facts which 
are legitimately chargeable to the knowledge of the certifying bank 
and not to any other fact about the paper. 
(To be Continued.) 
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This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


ACTION BY BANK FOR LIBEL. 


First Nat. Bank of Waverly v. Winters, New York Supreme Court, App. Div., Jan.6, 1915. 151 N. Y. 
. Supp. 332. 


False statements in a newspaper, charging that a bank holding a mortgage on 
a hotel, was instrumental in causing the illegal sale of intoxicating liquor to be 
carried on in the hotel, and that the bank, after failing to credit the defendant's 
account with a deposit and notifying him that his account had been overdrawn, 
admitted its mistake and gave him credit for the deposit, are libellous, and entitle 
the bank to substantial damages. 


Appeal from Trial and Special Term, Madison County. 

Action by the First National Bank of Waverly, N. Y , against By- 
ram L. Winters. From a judgment for defendant, and an order deny- 
ing new trial, plaintiff appeals. Reversed and remanded. 

See, also, 155 App. Div. 883, 139 N. Y. Supp. 426. 

Argued before Smitu, P. J., and KELLoGc, Lyon, HowAarp, and 
WoopwarD, J.J. ‘ 

Joun M. KELLoGG, J. Tne verdict is so clearly against the evidence 
that it is unnecessary to consider the exceptions taken upon the trial. 
The publications apparently were written by a lawyer, who had in 
* mind the law of libeland was seeking to approach as nearly the divid- 
ing line between criticism and libel as he could without becoming li- 
able to indictment or for damages. The articles are long, and are in 
various issues of his paper, and it is unnecessary to repeat them. No 
fair-minded man can readthem without knowing just the meaning the 
writer intended to convey, and without appreciating the sense in which 
the ordinary reader would understand them. 

The plaintiff is carrying on a banking business in the village of 
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Waverly. There is also another bank there. The defendant is a 
lawyer, and the editor of a paper in the village. The plaintiff had a 
mortgage upon the Tioga Hotel, in the village, for $6,000; the hotel 
being insured for about $12,000. Some of the policies were for the 
benefit of the mortgagee. The mortgage covered other real estate. 
worth from $3,000 to $4,000. 

The first article, in substance, charged that traffic in liquor was be- 
ing carried on in the hotel under a license issued to a man who had 
been dead two years, and that the place had been kept open in order 
to protect the mortgage, and that it was done against the wishes of 
the owner, who did not want a license in this place, and did not want 
it continued in the manner in which it is being run. The only fair 
and reasonable intent and meaning of the article is a charge that the 
plaintiff was causing this business to be carried on in violation of law. 

The next article related to the burning of the hotel, which took 
place afterthe publication of the first article. If it meant anything, 
and was not the utterance of a man who did not know what he was 
talking about, it intended to charge, and could only be understood as 
charging, that the plaintiff had burned the hotel, or caused it to be 
burned, in order to get the insurance money. 

Another article, if understood by the man who wrote it, and as it 
must have been understood by those who read it, charged the bank 
with stealing from the defendant $100. It was accompanied by a state- 
ment that he had deposited $100 with the bank to the credit of his 
paper, the Waverly Free Press-Record, which had not been credited 
upon the bank book, and that afterwards the bank reported that his 
account was overdrawn. He claimed otherwise, and the bank wrote 
him that they were not infallible, and had made a mistake, and that 
thereafter he changed the Free Press account to the other bank. No 
such transaction ever took place. He did have anaccount in the bank 
in the name of the Waverly Free Press-Record. There was also an 
account in the bank in the name ofthe Waverly Fire Department. Two 
checks had been drawn by the Waverly Fire Department, which by 
the mistake of some clerk in the bank had been charged upon the 
ledger against the Free Pfess account. This error resulted in an ap- 
parent overdraft of the Free Press account of $81.30. The circum- 
cumstance was discovered promptly, and explained apparently to 
the defendant’s satisfaction in October, 1907, as he continued the 
account in the bank; the last deposit being September 21, 1908. He 
evidently grasped this little circumstance to base upon it a false pub- 
lication, intending to be understood, and being understood as charg- 
ing the bank with the crime of larceny. 

The facts relating to the fourth charge were sworn to by the wit- 
ness Nicholson, who overheard a conversation between one Mickleham 
and defendant to the effect that the defendant said he was going to 
start a new bank, and had parties who would subscribe $75,000. Mickle- 
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ham suggested that it would be better toconsolidate the present banks, 
and make one strong bank, rather thantostart more. Defendant said, 
with reference to the plaintiff: 

‘“They were the biggest lot of he knew, and that they were 
thieves and robbers, and that they tried to steal $100 from him, and 
that he would land the gang before he got through with them.’’ 

On cross-examination the witness said that the defendant made some 
explanation with reference to the $100 that the bank tried to steal from 
him. He really could not follow the conversation through, but under- 
stood that the bank had written a letter about an overdraft, and had 
written that it was their mistake. 

The defendant was not sworn as a witness, and it did not appear 
that he believed any of the statements were true. This evidence from 
a witness is uncontradicted: 

“*Defendant said, ‘I am going to bust the bank;’ and I said, ‘What 


is. your object in busting the bank?’ and he said, ‘if I do, I will start 
one of my own.’”’ 


The last statement furnishes the only reasonable explanation why 
a laywer and editor could make these utterances against the plaintiff. 
A bank must exist and do business by virtue of the confidence which 
the public has in it. Its reputation for honesty and fair dealing and 
faithfulness is its greatest asset, so far as obtaining business is con- 
cerned. Ifa bank isa known violator of the criminal law, a thief, it 
has no right to exist. The defendant's utterances necessarily tended 
to injure the credit and the business of the bank and to destroy its 
good reputation. They were made for that purpose. The plaintiff neces- 
sarily suffered damages, unless the defendant’s position in the com- 
munity was such that his utterances could have no influence; and we 
cannot assume that his deliberate statements would be disregarded 
by all. 

It is a reproach to the due administration of the law if a lawyer and 
editor of a paper can with impunity make these false and malicious 
charges against a bank, for the purpose of destroying its business and 
with the hope of building up a business of its own. The falsity of the 
charge and the express malice are proved beyond all question. That 
there was any possible excuse for the utterances is not indicated by the 
evidence. The finding of the jury is so unusual, so contrary to all the 
evidence, that it cannot be allowed to stand. The case is not one 
where a verdict in favor of the defendant can stand upon the evidence; 
neither is it a case for nominal damages. The facts as proved entitled 
the plaintiff to recover very substantial damages. 

The judgment is therefore reversed, and a new trial granted, with 
costs to the appellant to abide the event. The court disapproves of 
the finding that the defendant did not libel and slander the plaintiff, 
and that the plaintiff is not entitled to recover damages therefor. All 
concur. 
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GIFT OF SAVINGS BANK DEPOSIT. 


Pfeifer v. Badenhog, Supreme Court of New Jersey, November 16, 1914. 92 Atl. Rep. 273. 


There cannot be a valid gift causa mortis of a savings bank deposit, without 
a delivery of the passbook to the donee. 


Appeal from District Court. 

Action by Caroline Pfeifer and husband against Christopher Baden- 
hog, individually and as administrator, etc. From a judgment for de- 
fendant, plaintiffs appeal. Affirmed. 

The plaintiffs claimed the amount of a savings bank account by 
virtue of an alleged gift causa mortis. The decedent was their daughter, 
the wife of the defendant. He administered on her estate, and as ad- 
ministrator drew or holds the savings bank deposit. There was no ac- 
tual tradition by decedent of the savings bank book, but while ill, and 
some two weeks before her death, she filled out and signed a printed 
form of draft furnished by the savings bank and customarily presented 
with the book when money is drawn. This draft, as so filled out and 
signed, directs the bank to pay to ‘‘my father and mother [or bearer] 
all my money [dollars on pass book No.] 172959. The bracketed words 
are in print. At the head of the printed form are the words, ‘‘No 
payment made without the deposit book.’’ The other pertinent facts 
appear by the following extract from the state of the case on appeal, 
settled by the trial judge: 

“Before signing the paper, Anna Badenhog asked her husband, 
Christopher Badenhog, the defendant, for her bank book, and her hus- 
band replied that her bank book was in his brother Will’s safe. The 
safe belonging to his brother Will wasin a house other than the one 
where the said Anna Badenhog waslying. Theintestate then executed 
the said paper and told the witness, Lena Link, at the same time, that 
it was her desire if she should die that her money should go to her 
father and mother, the plaintiffs inthis action. The said paper signed 
by the intestate and given to Lena Link was not delivered by Lena 
Link to the plaintiffs-in this cause until after the death of Anna Baden- 
hog. The account in the Howard Savings Institution belonging to 
Anna Badenhog was in her maiden name, Anna Pfeifer, and amounted 
to over $500.”’ 

The district court found that there was denative intent but no de- 
livery, and judgment was entered for the defendant. 

This judgment was right. It is conceded that an unaccepted draft, 
or uncertified check on a bank, will not be a good delivery of a gift 
causa mortis. Plaintiffs seek, however, to distinguish a savings bank 
account as being a trust fund and not a debt, which may be conceded. 
But where the intended subject of gift is not susceptible of manual de- 
livery as, for example, achose in action, the very least that will an- 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple, 
ment § 209. 
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swer as a substitute is to deliver the means of enforcement of the chose 
in action to the intended donee. So the delivery of a bond, or bond 
and mortgage, would transfer the debt (20 Cyc. 1238), and the deliv- 
ery of a savings bank book, whose possession, by the rules of custom 
of such banks, controls the deposit, will pass the right to the deposit 
(Id. 1239; Skillman v. Weigand, 54 N. J. Eq. 198, 33 “Atl. 929; Den- 
nin v. Hilton [Ch.] 50 Atl. 600; Van Wagenen v. Bonnot, 72 N. J. 
Eq. 143, 65 Atl. 239; Id., 74 N. J. Eq. 843, 844, 70 Atl. 143, 18 L.R.A. 
[N. S.] 400). But there was, of course, no delivery of the deposit 
book in the present case; and we fail to find one decision, nor does 
counsel point us to any, where such a deposit passed by execution and 
delivery of a written paper which without the book would not obligate 
the bank to pay the money. Cases in which the bank book has been 
lost, rest on another principle, and are not in point. Such a case was 
Candee v. Bank, 81 Conn. 372, 71 Atl. 551, where alsothe gift was in- 
ter vivos, which is not claimed in this case. 

In Dunn v. Houghton (Ch.) 51 Atl. 71, the Court of Chancery 
held there was no gift causa mortis. In Kingman v. Perkins, 105 
Mass. 111, the claimant (an assignee) held the book as well as a draft. 
In Larrabee v. Hascall, 88 Me. 511, 34 Atl. 408, 51 Am. St. Rep. 440, 
a gift causa mortis of $200, part of a savings account, by draft, was 
upheld where the book showing more money than that amount on de- 
posit was delivered with the draft. The test of a valid delivery in 
such a case seems to be the transfer of the legal power to control the 
fund. It is common knowledge that payment of savings bank deposits 
cannot be enforced without the book except perhaps in cases of loss or 
destruction. This appears in the case at bar on the face of the draft 
itself. 

The trial judge therefore properly held that no sufficient delivery 
was shown; and the judgment will accordingly be affirmed. 


CONSTRUCTION OF CHATTEL MORTGAGE. 


Guaranty Trust Co. of New York v. Autosales Gum & Chocolate Company, New York Supreme Court, 
Appellate Division, December 31, 1914. 150 N. Y. Supp. 832. 


A trust indenture, pledging shares of stock in a corporation, enumerated in 
an annexed schedule, and ‘‘also such additional shares of stock as the company, 
(pledgor) may from time to time acquire,’’ includes only such additional shares 
as the company might acquire of the stock issues enumerated in the schedule,and 
does not include stock acquired by the company in a corporation not mentioned in 
the schedule. 


Submission of controversy between the Guaranty Trust Company 
of New York, as trustee, etc., and the Autosales Gum & Chocolate 


NOTE.—For other similar decisions, see Banking Law Journal Digest and Supple- 
ment § 287. 
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Company, on an agreed statement of facts. Judgment for defendants. 

Scott, J. The defendant, a domestic corporation, having power 
under its charter to purchase, acquire, hold, and dispose of stock, bonds, 
and other evidences of indebtedness of any corporation, domestic or 
foreign, and toissue in exchange therefor its own stocks, bonds, and 
other obligations in payment for property purchased or acquired by it, 
or for any other objectsin and about its business, acquired the business 
and assets of certain corporations theretofore engaged in the business of 
the manufacture of candy, chewing gum, and other similar mer- 
chandise, and of owning and operating coin-controlled machines 
for the vending of merchandise, and also the majority of the shares 
of capital stock of other corporations engaged in similar business, 
and paid for said assets and business and capital stock by the is- 
sue and delivery to the sellers thereof of stock of the defendant to an 
aggregate par value of $600,000, being its total authorized capital stock, 
and 6 per cent. bonds of the aggregate par value of $3,600,000. 

Simultaneously with the acts above recited defendant executed and 
delivered to plaintiff, as trustee, a trust indenture dated May 10, 1911, 
to secure the issue of the $3,600,000 of bonds issued as above recited. 
By said trust indenture the defendant made conveyance or assignment 
to the plaintiff, as trustee, in the following terms: 

‘‘Now, therefore, this indenture witnesseth that the said Auto- 
sales Gum & Chocolate Company, in consideration of the premises and 
of the sum of one dollar to it in hand paid by the trustee, the receipt 
whereof by the company is hereby acknowledged, and to secure the 
payment of the principal and interest of said bonds, has granted, bar- 
gained, sold, assigned, transferred,and set over, and by these presents 
does grant, bargain,sell,assign,transfer,and set over,unto the Guaranty 
Trust Company of New York, as trustee, its successor or successors 
and assigns, all and singular all the trade-marks and trade-names now 
owned or hereafter acquired by the company, and does hereby pledge, 
hypothecate, and deliver to said trustee the shares of stock hereinafter 
described in the schedule, marked ‘Schedule A,’ hereto annexed as a 
part hereof, and also all such additional shares of stock as the company 
may from time to time acquire,together with all the right,title,andinter- 
est that the company now has or may have in or to said shares of stock, 
or arising therefrom or connected therewith. To haveand to hold the 
said above described shares of stock, trade-marks and trade-names to 
the trustee, its successor or successors, forever, in trust,nevertheless, 
for the equal pro rata benefits, security, and protection of the several 
persons and corporations who shallfrom time to time own the bonds se- 
cured hereby, or any of them, and for the enforcement of the payment 
thereof and of the interest thereon when payable, in accordance with 
the true intent and meaning of the stipulations, covenants, terms, 
and conditions of these presents and of said bonds.’’ 


It was provided by said trust agreement that so long as there should 
be no default in the payment of the principal or interest of the bonds 
secured thereby all interest, dividends, and increase to which the 
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shares of stock hereby pledged shall from time to time be entitled 
should be paid over to defendant, which covenanted: 

‘That it will from time to time do or cause tobe done all such acts, 
and willexecute or cause to be executed all such instruments as shall 
be necessary or proper to carry into effect the purposes and intent of 
these presents, and will make such further transfers and assurances to 
the trustee as may from time to time be necessary and proper to vest 
in the trustee all of the shares of stock, trade-marks, and trade-names 
granted, assigned, pledged, and mortgaged hereby or hereunder.”’ 

Attached to the trust indenture was the Schedule A referred to 
therein, which contained a list of 11 issue$ of stock of various corpora- 
tions, and the number of shares of each of said issues assigned to plain- 
tiff. Of someof these issues it isrecited thatthe sharesassignedconstitute 
the entire issue and outstanding stock of the company issuing it. As 
to the majority of issues enumerated there is nosuch statement, and it 
is evident that less than the entire issue was assigned and transferred, 
and it is stated as an agreed fact that at the time of the execution and 
delivery of the trust indenture negotiations were in progress between 
the defendant and other holders of stock of the companies mentioned 
and set forth in said schedule A, looking to the acquisition by defend- 
ant of said shares of stock or a part thereof. 

The present controversy arises over 750 shares of the preferred 
stock of the Tenney Candy Corporation acquired by defendant on or 
about February 1, 1914, in consideration of the assignment and trans- 
fer by defendant to said Tenney Candy Company of certain raw mater- 
ial, furnished stock, tools, machinery, and other personal property, 
no part of which had been assigned to or was held by plaintiff under 
the aforesaid trust indenture. The plaintiff demands judgment that 
defendant be required to indorse and deliver to it, as trustee under the 
aforesaid trust indenture, the said 750 shares of the preferred stock of 
the Tenney Candy Corporation. The defendant resists this demand 
and asks for judgment denying plaintiff’s claim. 

The question turns upon the meaning of the provision in the trust 

indenture that the defendant does thereby— 
‘pledge, hypothecate, and deliver to said trustee the shares of stock 
hereinafter described in the schedule, marked ‘Schedule A,’ hereto 
annexed as a part thereof, and also such additional shares of stock as the 
company may from time to time acquire,’’ etc. 

The plaintiff’s contention is that under this provision it is the duty 
of defendant to assign and transfer to said plaintiff, as trustee, all 
shares of stock of every description which it, the said defendant, may 
at any time acquire during the lifetime of the trust indenture. The 
defendant, on the other hand, contends that the true meaning of the 
phrase referred to is that it will assign and transfer to plaintiff, as 
trustee, such additional shares as it may acquire of the stock issues 
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enumerated in the schedule annexed to the indenture, which would 
not include the stock of the Tenney Candy Company. 

While the language of the trust indenture which has given rise to 
this controversy is not so clear and precise as it might easily have 
been made, we are disposed to agree with the construction thereof con- 
tended for by the defendant. What was primarily assigned was the 
stock specified in the schedule, but it is agreed that at the time this 
schedule was prepared defendant was negotiating for more or ‘‘addit- 
ional’’ shares of the several issues therein specified. If it was these 
‘shares which were to be brought under the operation of the trust in- 
denture, there was a certaim appositeness in the use of the word ‘‘ad- 
ditional,’’ while if it was intended that any stock of any corporation,not 
named in schedule, should be pledged under the trust indenture other 
forms of expression far more appropriate, might well have been used. 

This construction gains some support from a provision contained 
in the third paragraph of the trust indenture to the following effect: 


‘““All stock dividends, if any there be payable upon said shares, 
shall be transferred and delivered to the trustee, and be by it held for 
the benefit of the bonds secured hereby, with the same effect 
and subject to all the conditions and provisions hereof, as if originally 
pledged hereunder, so that during the entire period of this trust the 
trustee shall hold, as provided in this indenture, the entire amount of 
the capital stock of said companies owned by the company, whether the 
same be increased or not.’’ 


If the plaintiff’s construction were to be adopted the clause last 
quoted would be evident surplusage. The same remark applies to 
the following provisions as to the disposition of the proceeds of any 
part of the pledged stock which may be sold as authorized by the terms 
of the trust indenture: 


‘“All proceeds of the sale or disposition of the shares of stock, trade- 
marks, or trade-names, sold or disposed of, pursuant to this article, 
shall be aplied by the company to the purchase of the entire capital 
stock of any other corporation engaged in business similar to that of 
the company or of a majority of such stock, provided the shares of 
stock so purchased shall be pledged or hypothecated hereunder.’’ 


Upon a consideration of the indenture itself, as well as of the sur- 
rounding circumstances as set forth in the agreed statement of facts, 
we are of opinion that the claim of the defendants is the better founded, 
and judgment is ordered accordingly, without costs. All concur: 


RELEASE OF ACCOMMODATION INDORSERS. 


German National Bank v. Barber, Supreme Court of Wisconsin, December 8, 1914. 149 N. W. Rep. 767. 


While the surrender of collateral by the payee of.a note without the knowledge 
and consent of the accommodation indorsers releases them, they are not discharged 


NOTE.—For other similar decisions see Banking Law Journal Digest § 23. 





LEGAL DECISIONS 161 


where, with knowledge of the surrender of the collateral, they take up the note 
and give their individual note in place of it. By so doing they waive their rights 
and are liable on the new note though no new consideration was given for it. 


Appeal from Circuit Court, Winnebago County; Geo. W. Burnell, 
Judge. 

Action by the German National Bank against A. J. Barber and 
another. Judgment for plaintiff, and defendant appeals. Affirmed. 

An appeal from a judgment rendered by the circuit court of Winne- 
bago county. This action was brought by the plaintiff to recover on 
four promissory notes made by the defendants. There is no dispute 
concerning them, except as to the note made on April 1, 1910, for $670. 


On the 21st day of March, 1892, one S. W. Hallock subscribed for 
five shares of the stock of the plaintiff bank and agreed to pay therefor 
the sum of $1,500. The defendants agreed with the officers of the bank 
that Hallock should give his note for $1,000 and the defendants should 
indorse the same, This was done, and from time to time renewal notes 
indorsed by the defendants were given, and the note was reduced by 
payments of Hallock until in 1906 it amounted to only $635. At the 
tine the original note was given it was agreed that the certificates of 
stock for the five shares should not be delivered to Hallock, but should 
be held by the plaintiff bank as security for the protection of itself and 
the defendants, as indorsers, and this was done. 

On March 30, 1896, the plaintiff bank, by its cashier, R. B. Evans, 
without the knowledge or consent of the defendants, or without requir- 
ing the payment of the note by Hallock, at his request delivered the 
certificates of stock, held as security for the plaintiff and defendants, 
tohim. On June 27, 1896, the plaintiff transferred said stock on the 
books to one G. W. Washburn, without the knowledge or consent of the 
defendants, and without requiring payment of the note. In 1906, after 
Hallock had removed to New Mexico, at the request of the plaintiff 
bank the defendants gave their own personal note to the plaintiff to take 
the place of the old note given by Hallock and indorsed by defendants. 

The referee found that the defendants at this time had notice that 
the certificates of stock had been delivered up to Hallock, more than 
one-year prior to the execution of this note to the bank, and that the 
defendants thereafter, with full knowledge of such release of this secu- 
tity by the bank, from time to time gave renewal notes, and paid the 
interest thereon and a part of the principal. The referee found that 
the plaintiff was entitled to recover the amount due on this note, as 
well as the other notes sued on, and awarded judgment against the de- 
fendants for the sum of $3,671.18, together with all costs and disburse- 
ments in tthe action. 

Motions were made by the plaintiff to confirm, and by the defend- 
ants to set aside, the report of the referee relative to this so-called 
Hallock note. The motion of the plaintiff for judgment was granted, 
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and that of the defendants denied and judgment for the plaintiffs in 
accordance with the findings of the referee was entered. From such 
judgment this appeal is taken. 

SreBEcKER, J. (after stating the facts as above). Upon the facts 
found by the referee the question is: Has the bank the right to en- 
force the note in question against the defendants? There is no dis- 
pute but that the bank surrendered to Haliock his stock without the 
knowledge and consent of the defendants. The surrender by the bank 
of the stock held by it to secure payment of Hallock’s note, which the 
defendants indorsed as an accommodation, without the knowledge and 
consent of the defendants, undoubtedly operated to release the de- 
fendants from their obligation as indorsers of the Hallock note, had 
they insisted thereon when it came totheir knowledge. They, however, 
did not insist on being released from their obligation on the note after 
having acquired knowledge of the release of the Hallock stock by the 
bank. A year from the time they were informed of the release of this 
security by the bank they continued their obligation by giving their 
personal note to the bank for the amount due on the original debt se- 
cured by their indorsement of the Hallock note. It is established in 
the law that if a surety gives his note to take up the one on which he 
is liable as a surety, with full knowledge that the property of his prin- 
cipal held by the payee of such note to secure payment thereof has 
been released and the right thereto relinquished, then the surety’s ob- 
ligation continues, and the note so given by him becomes a valid obli- 
gation. 32 Cyc. page 162, ‘‘Waiver of Defenses’’; First National Bank 
v. Jones. 92 Wis, 36,65 N. W. 861; Mastin Bank v. Hammerslough et 
al., 72 Mo. 274. Such recognition of his liability does not require a 
new consideration to sustain it. Porter v. Hodenpuyl, 9 Mich. 11; 
Hooper v. Pike, 70 Minn. 84, 72 N. W. 829, 68 Am. St. Rep. 512. 

The appellant contends that the release of the certificates of stock by 
the bank without their consent and the purchase thereof from Hallock 
by Washburn, one of the bank officers} constituted a fraudulent con- 
version of the stock, and hence entitles them to recover the value 
thereof from the bank, for it presumably had the benefit of sucl. value. 
This contention cannot prevail because the evidence sufficiently shows 
that the bank did not receive the proceeds of the transfer of the Hal- 
lock stock. The appellant’s contention, to the effect that the original 
debt of Hallock was fully discharged and satisfied by the surrender of 
the stock, as shown by the evidence, is not well founded. The referee’s 
finding to the contrary must be accepted as a verity on this question. 
Whatever right the appellants had to insist on their release from lia- 
bility as sureties on Hallock’s note on account of the relinquishment of 
this stock by the bank was waived by them when they gave their note 
to the bank, continuing their liability, with full knowledge that the 
stock had been so relinquished as security for its payment. Under the 
circumstances shown, the promise evidenced by the note in question 
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is binding on the defendants, and the plaintiff is entitled to recover on 
the note. Judgment affirmed. 


NEGOTIABILITY OF NOTE PAYABLE AFTER 
DEATH. 


Deeter v. Burk, Appellate Court of Indiana, December 22, 1914. 107 N. E. Rep. 304. 


A note payable six months after the maker’s death is negotiable. 


Appeal from Circuit Court, Montgomery County ; Jere West, Judge. 

Claim by Clyde D. Burk against Jackson K. Deeter, administrator 
of the estate of Elizabeth Deeter, deceased. Judgment for the claim- 
ant, and the administrator appeals. Affirmed. 

HoTre.,C.J. This action is based on the following claim filed with 
the clerk of the Montgomery circuit court on August 1, 1912: 
““Estate of Elizabeth Deeter, Deceased, in Account with Clyde D. 

Burk, Dr. 
““ $1,000.00. (Duplicate. ) October 4th, 1909. 

‘““ Six months after death I promise to pay Clyde D. Burk from my 
estate and through my administrator one thousand dollars, 6 per cent. 
interest from maturity. ‘* [Signed] Elizabeth Deeter. 
‘“State of Indiana, Montgomery County—ss. : 

“‘I, M. S. Deeter, do solemnly swear that the above claim for 
$1,000.00 and interest is justly due and owing to Clyde D. Burk from 
the estate of Elizabeth Deeter, deceased, and remains wholly unpaid; 
that there are no legal set-offs against the same, as the affiant verily 
believes, and further says not. **M. S. Deeter.’’ 

‘Subscribed and sworn to before me this 3d day of August, 1912. 

** Edgar A. Rice, Clerk.’’ 


This claim, not being allowed by the administrator, was transferred 
to the tria] docket of the circuit court of said county, where, without 
further pleadings being filed in the case, it was submitted to a jury for 
trial. 

It is contended by appellant that the verdict of the jury cannot 
stand because there was a total failure to prove a consideration for the 
note, on which appellant’s claim is based. It is true that there was no 
proof of consideration independent of the note itself, but we think that, 
in view of section 9071, Burns 1908, and the decisions of both courts 
of appeal of this state, the note itself imports a consideration. Fisher 
v. Fisher, 113 Ind.474, 476 15 N.E.832; Louisville, etc., R. Co.v.Cald- 
well, 98 Ind. 245, 252, and cases cited; Spurgeon v. Swain, 13 Ind. 
App. 188, 189, 41 N. E. 397; Woodworth v. Veitch, 29 Ind. App. 589, 
64 N. E. 932, and cases cited; Magic Packing Co. v. Stone, etc., Co., 
158 Ind, 538, 64 N. E. 11. 

It is true that the note in suit is not negotiable under the law mer- 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment § 306. 
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chant, and does not contain the words “‘for value received.’’ The note, 
however, is negotiable under our statute (section 9071, supra) and hence 
imports a consideration, even though the words “‘ for value received ”’ 
are absent. Woodworth v. Veitch, supra; Benjamin v. Tillman, 3 
Fed. Cas. 190, 191; Dean v. Carruth, 108 Mass. 242, 244; Norton on 
Bills & Notes (3d Ed.) p.73; Daniel, Negotiable Inst. (3d Ed.) p. 117. 

While consideration is usually expressed by the words “‘ value re- 
ceived,’’ these words are not essential to the negotiability of a note un- 
less they are required by statute. 7 Cyc. 609. See, also, Carnwright 
v. Gray, 127 N. Y. 92, 27 N. E. 835, 12 L. R. A. 845, 24 Am. Stat. 
Rep. 424, and authorities cited. 

We have, we believe, considered all the questions presented by ap- 
pellant’s brief, and find no available error in the record. 

The judgment below is therefore affirmed. 


CONSIDERATION FOR NOTE. 
Davis v. Scarbrough, Supreme Court si Mississippi, November 30, 1914. 66 So. Rep. 975. 


A note given by a third mortgagee to a second mortgagee to induce the latter 
not to bid at the sale of the mortgaged property, on foreclosure of the first mort- 
gage, is not based upon a sufficient consideration. 


Appeal from Circuit Court, Winston County; G. A. McLean, Judge. 

Action by W. T. Scarbrough against G. W. Davis. Judgment for 
plaintiff, and defendant appeals. ’ Reversed and remanded. 

This is an appeal from a judgment of the lower court directing a 
verdict for appellee, who was plaintiff below. 

The suit is based on a note which is as follows: 
““ $312.00. By the first day of November, 1909, we promise to pay to 
Will Scarbrough the sum of three hundred and twelve dollars, with 10 
per cent. interest from 4th day of April, 1908. Witness our hands this 
the 21st day of December, 1908. ‘J. D. Frazier, G. W. Davis.’’ 


Frazier,the codefendant, being insolvent, did not defend; anda judg- 
ment by default was taken against him: The appellant filed a notice 
under the general issue that at the trial he would introduce evidence 
to show that the note was procured by fraud and misrepresentation, 
and was without any consideration whatever. Appellee filed a coun- 
ter notice denying the charge of fraud and misrepresentation, and alleg- 
ing that the consideration of the note was an agreement that appellee 
should refrain from building on a certain piece of land to be sold at a 
foreclosure sale, which appellee alleges he carried out, and permitted 
appellee and Frazier to buy at the foreclosure at a very Icw figure. 

It seems that there were three deeds of trust upon a certain tract of 
land, the first being held by the C. C. Kelly Banking Company, the 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment § 132. . 
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second—amounting to $312—by appellee, and the third by Davis and 
Frazier. Default having been made in the payment of the first deed 
of trust, the property was advertised for sale and sold. Davis and 
Frazier became the purchasers. After the sale they gave their note 
for $312 to Scarbrough. The record discloses the fact that the second 
deed of trust shows that it was transferred by Scarbrough to Davis and 
Frazier by marginal entry on the date of the foreclosure sale. 

Appellee, plaintiff below, introduced the note and rested. Appel- 
lant introduced evidence, as heretofore set out, in support of the con- 
tention of failure of consideration. At the close of defendant’s testi- 
mony, the court gave a peremptory instruction for the plaintiff for the 
full amount of the note and interest; and the defendant appeals. 

SmitH, C. J. If the evidence introduced in behalf of the defend- 
ants in the court below is true, the note sued on is not supported by a 
consideration, and this is true whether it was obtained from them by 
fraud or not. The peremptory instruction, therefore, should not have 
been given. 

Reversed and remanded. 


UNDATED NOTE. 


Potter v. Tucker, Court of Appeals of Alabama, November 24, 1914. 66 So. Rep. 922. 


A date is not essential to a bill or note. If it is undated, it will be considered 
as dated at the time it was made. 


Appeal from Circuit Court, Etowah County; J.E.Blackwood, Judge. 

Assumpsit by J.W. Tucker and T. W. Morrow against G. W. Potter. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 

PELHAM, P. J. The complaint on which the case was tried in the 
justice’s court certified in the transcript from that court filed in the 
circuit court, and upon which judgment by default was rendered, was 
on three promissory waiver notes, averring the notes to have been exe- 
cuted on the 27th day of January (without stating the year), and pay- 
able two, four and six months from date, with interest. 

The question for determination on the appeal is, then, brought to 
this consideration: Did the complaint disclose a substantial cause of 
action that will support the judgment rendered ? 

The,count is clearly demurrable for failing to state the year of 
the execution of the note, but the judgment entry set out in the record 
shows thatthe judgment by default was granted with leave to execute 
a writ of inquiry; that the writ was executed, and the jury ascertained 
and assessed the damages. What proof the jury had before them in 
assessing and fixing the plaintiff’s damages we cannot know in the 


‘NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 276. , 
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absence of a bill of exceptions. The notes declared on as described in 
the complaint were dated on the 27th day of January of a year not 
stated, and due two, four, and six months after date. Suit was not 
brought on them until August, and it will be seen that, no matter in 
what previous January of any year the notes were made, they all 
would have been due in August, when the suit was brought. 


‘Date in general is not essential to a bill or note. If there be no 
date, it will be considered as dated at the time it was made.’’ Aldridge 
v. Bank, 17 Ala. 45, 47. 


The third headnote in the case of Boykin v. Bank of Mobile, 72 
Ala. 262, 47 Am. Rep. 408, is in the following language: 


‘‘A promissory note ought regularly, to express on its face the time 
at which itis payable; and if no time is expressed, or plainly manifest- 
ed, and a blank is not left for the insertion of a day of payment at the 
option of the payee, resort may be had to extrinsic evidence, showing 
the circumstances under which the note was executed, and the design 
of the parties in executing it, in order to explain an evident omission, 
and to fix the time at which it was intended to make the note payable.’’ 


The notes, as described in the complaint declared upon were not 
void for uncertainty; at most there was but an ambiguity or uncertainty 
in the date as to the year they were executed affecting the amount of 
interest recoverable; and it is provided by the negotiable instruments 
law that, where the note is ambiguous and provides for the payment 
of interest ‘‘without specifying the date from which interest is to 
run, the interest runs from the date of the instrument, and, if the 
instrument is undated, from the issue thereof.’’ Code, § 4974, subd. 
2. For aught we know, the introduction in evidence of the note 
itself in executing the writ.of inquiry removed the ambiguity and 
furnished the means of correcting the deficiency, or its date of is- 
suance was proven. The complaint upon whichthe judgment was ren- 
dered was the same complaint filed in the justice’s court, where the 
pleadings are not governed by strict technical rules (Freeman v. 
Speegle, 83 Ala. 191, 3 South. 620), and we think it sufficient to sup- 
port the default judgment rendered. 

The case of Ritter et al. v. Hoy, 1 Ala. App. 643, 55 South. 1034, 
cited by appellant is not in the way of our holding in the instant case. 
The complaint in that case contained averments affirmatively showing 
that the note sued upon ‘‘was made after the suit was brought and was 
not yet due at the time the judgment was rendered.’’ The averments 
in the complaint we have here considered do not show that fatal de- 
fect, but its infirmity is of another nature and presents an entirely dif- 
ferent case, as will readily be seen from what we have said with res- 
pect to its allegations, showing no more than an ambiguity that might 
be removed by proof. 

It was within the authority of the court, and entirely proper upon 
the hearing of the defendant’s motion for a new trial, to permit the 
plaintiff to remit acertain part of the damages assessed by the jury as. 
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excessive, and to enter judgment for the balance. Hopkins v. Orr, 
124 U.S. 510,;8 Sup. Ct. 590, 31 L. Ed. 523; Kennon v. Gilmér, 131 
U.S. 22, 9. Sup. Ct. 696, 33. L. Ed. 110. 
No error is shown and the judgment appealed from will be affirmed. 
Affirmed. 


RULE REQUIRING PRESENTMENT OF PASS BOOK. 


Bank of United States v. Public Bank of New York City. New York Supreme Court Appeallate Term, 
January 7, 1915- 151 N. Y. Supp. 26. 


Where a bank depositor assigns his deposit, the assignee may recover the de- 
posit from the bank without producing the passbook, notwithstanding the fact 
that a rule of the bank provides, that the passbook must always be presented at 
the bank when depositing or withdrawing money. 


Appeal from Municipal Court, Borough of Manhattan, Second 
District. 


Action by the Bank of United States against the Public Bank 
of New York City. Judgment for defendant, and plaintiff appeals. Re- 
versed, and judgment directed for plaintiff. 


LEHMAN, J. The plaintiff has received from one Bernard Schreiber 
an assignment of Schreiber’s deposit account in the defendant’s bank. 
Schreiber’s deposit account was evidenced by a passbook, which con- 
tains a statement that: 


‘* This account is opened with the Public Bank of New York in ac- 
cordance with the following rules and regulations: The passbook shall 
be the voucher of the depositor, and must always be presented at the 
bank when depositing or withdrawing money. Deposits of any sum 
from one dollar upwards will be received payable on demand and may 
be withdrawn by the depositor at any time without giving notice. * * 
Every effort will be made to protect depositors against fraud, but pay- 
ments made to a person presenting a passbook shall be good and valid 
on account of the owner, unless the passbook has been lost and notice 
in writing given to the cashier of the bank before such payment is 
made. When a passbook has been lost, the bank shall prescribe the 
conditions on which a new passbook may be issued. * * In all cases of 
where the whole amount of money is withdrawn, the passbook must be 
surrendered. The foregoing conditions between the depositors and the 
bank may be changed by the bank at any time by notice posted in the 
banking room. * * Acceptance of the book shall be considered an as- 
sent to these rules and regulations.’’ 

The plaintiff presented the assignment, the bank book, and a draft 
for the full amount of Schreiber’s account to the defendant bank, and 
payment thereof was refused. The plaintiff thereupon commenced 
this action. It is not disputed that Schreiber executed the draft and 
assignment, and that he delivered the draft, assignment, and passbook 
to the plaintiff; but the defendant claims that the depositor was bound 
to present the draft in person, because the defendant bank had made a 
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rulethat ‘‘drafts on those accounts where the passbook is the voucher 
of the depositor will be honored only when presented with the pass- 
book by the depositor in person,’’ and had posted the rule in the bank- 
ing room. The learned trial trial justice has held that this rule was a 
reasonable rule, and was binding upon the depositor and his assigns, 
and consequently gave judgment for the defendant. 

The plaintiff now claims that the defendant bank is not a savings 
bank and can pass no such regulation, because the only statute giving 
a bank power to pass regulations governing the payment of sums de- 
posited is contained in section 143 of the Banking Law, which refers 
only tosavings banks. It seems unnecessary in this case for us to de- 
cide now whether the Legislature could have intended to restrict any 
bank from passing such rules and regulations as would be reasonable, 
in view of the nature of the business and the particular conditions gov- 
erning its relations to its depositors. The defendant bank received the 
deposits subject to certain rules and regulations. The depositor accepted 
as the voucher of his account a book which expressly provided that the 
conditions on which the account was received could be changed. Both 
parties voluntarily made this contract. The depositor could have re- 
frained from making the deposit, if he had not approved of the condi- 
tions on which it was received, and he could withdraw his deposit if 
he was not satisfied with the conditions on which it was retained. So 


long, however, as the relation of bank and depositor was continued, he 
was bound by his contract to observe the bank’s reasonable rules and 
regulations, regardless of whether or not the bank had inherent power 
outside of the contract to make such rules. The plaintiff has present- 
ed this book in evidence to show the contract, and is bound by all its 


terms. 

The trial justice has in a very careful opinion held that the rule re- 
quiring the depositor to present the draft in person isa reasonable rule 
under all the peculiar circumstances of the case. His reasoning seens 
cogent, and, so far as the rule was intended to regulate the relation of 
bank and depositor, so long as that relation continued, I should not 
lightly refuse to accept his conclusion. He has not, however, in his 
opinion considered the effect of this rule where the depositor seeks to 
terminate this relation by assignment and the assignee seeks to re- 
cover the amount of the deposit. The plaintiff herein claims, in ef- 
fect, that as assignee of the fund he takes it free from any rules or 
regulations which might be binding upon the depositor. This state- 
ment of the law is obviously too broad. He takes only the rights 
which the depositor had, and is subject to all the limitations lawfully 
placed upon the depositor’s rights. It must be remembered, however, 
that even though we should go so far as to hold that the relation be- 
tween the depositor and depositary was that of a depositor and a sav- 
ings bank, which is, however, not strictly the case, yet that relation 
is that of creditor and debtor, and the bank, to justify its refusal to 
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pay its debts to one who is its creditor, must show some good reason 
for its refusal. Even where the bank requires a bank book to be pre- 
sented as a voucher, the presentation of such bank book is not a con- 
dition precedent to a recovery of the debt by the assignee, though a 
failure to present the bank book may, where the bank might be sub- 
ject to a double claim, present justification for a refusal to pay. See 
Mierke v. Jefferson County Savings Bank, 208 N. Y. 347, 101 N. E. 
889,, 46 L. R. A. (N. S.) 194. Soin Augsbury v. Shurtliff, 114 App. 
Div. 626, at page 633,99 N. Y. Supp. 989,- at page 993, the court 
said: 


‘“ We think it cannot be claimed that such depositor may not assign 
or transfer his interest in his deposit for a good and valuable consid- 
eration without the delivery of the passbook representing such de- 
posit, and that if such assignment or transfer is established to be valid 
the bank must recognize the same, notwithstanding the assignee or 
transferee may not have possession of the passbook.’’ 


It seems to me that the true rule is that, while a savings bank, 
and perhaps this bank, may pass reasonable rules regulating the re- 
lation of depositor and depositary, yet since it still remains a debtor 
of the depositor, that debt may be assigned to a third party, and, if 
the execution of the assignment is properly established, it passes all 
title to the debt to the assignee. Thereafter, as between the assignee 
and the bank, the only question that remains is whether the bank 
itself is subject to any limitations which will justify the bank in re- 
fusing to pay; but the debtor cannot make rules and regulations 
which will limit the right to assign the debt. In this case, while the 
bank may possibly have the right to require a depositor, who desires 
to withdraw part of his deposit, to present the draft in person, if we 
construe its rule so strictly that only the depositor can obtain his 
money in person, we would permit a debtor, in the guise of making a 
regulation governing its relation to depositors, to make its debt un- 
assignable. 

It follows that the judgment should be reversed, with costs, and 
judgment directed for the plaintiff, with costs. All concur. 


WRONGFUL TRANSFER OF NOTE. 


Patterson & Co. v. Peterson, Court of Appeals of Georgia, February 3, 1915. 84S. E. Rep. 163. 


The plaintiff signed a note payable to the defendant. The plaintiff had a 
good defense as to the note in tbe hands of the defendant, but the defendant 
transferred the note to a holder in due course, who was entitled to recover there- 
on from the: plaintiff. The plaintiff settled with the holder and thereafter brought 
suit against the defendant. It was held that he was entitled to recover the 
amount which he had paid in settlement. 


Action by D. M. Peterson against W..S. Patterson & Co. and oth- 
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ers. Judgment for plaintiff, and defendants bring error. Affirmed. 
with direction. 

RUSSELL, C. J. Peterson sought to recover from Patterson & Co. 
certain damages because of his having been forced to pay a certain 
promissory note, signed by one Sam Story and himself, and payable 
to the defendants, to which he alleged he had a good and valid legal 
defense, which he was prevented from urging by reason of its having 
been fraudulently transferred by the defendants toa bona fide purchaser 
for value, before maturity, without notice of the plaintiff’s defense 
thereto. The plaintiff alleged and proved that after having signed the 
note in question as security for Sam Story, and before Story and one 
other person, who was also to sign the note as surety signed it, and 
before its delivery to or acceptance by Patterson & Co., the payees, he 
notified Patterson & Co. not to accept the note, and was thereupon, 
by Patterson’s assent, released from any liability thereon, and was 
assured by the defendants that they would not accept the note. Sub- 
sequently Patterson & Co. did accept the note, and immediately trans- 
ferred it for a valuable consideration to the Union Banking Company, 
without notice of Peterson’s release. Upon being sued by the Union 
Banking Company, Peterson was forced to pay $157 in settlement of 
the note, and had to pay the additional sum of $25 as attorney’s fees 
of counsel employed by him in an attempt to urge his defense against 
the suit brought by the Union Banking Company. The defendants, 
by their testimony, admitted the truth of ali the material averments 
of the plaintiff, and the court directed a verdict for both the $157 paid 
to the Union Banking Company and the $25 paid to the plaintiff’s at- 
torneys. The defendants filed a demurrer to the plaintiff’s petition ; 
and to the judgment overruling the demurrer, and to the direction 
of a verdict in favor of the plaintiff, exceptions were taken. 

As we view the case, it comes directlywithin the ruling laid down 
in Detwiler v. Bainbridge Grocery Co., 119 Ga. 982, 47S. E. 553, in 
which Justice Lamar, speaking for the court, said: 

‘“Where one has a perfect defense to a negotiable note, he does not 
owe the sum represented thereby. In spite of the written promise, it 
is the mere equivalent of a piece of blank paper. If it is fraudulently 
or improperly transferred to one who, because of a right granted to 
bona fide holders, may force the maker to pay what he does not owe, 
there is wrong followed by damage, which gives rise to a cause of 
action.’’ 

Without any denial on the part of the defendants of the facts al- 
leged and proved by the plaintiff, no other legal verdict could have 
been rendered in the case than that which was rendered. At the time 
of the release the signed note had not been accepted, no consideration 
had passed, and the contract had not been completed. The plaintiff 
had rescinded his action in signing the note as a surety, and had sought 
and obtained the consent of the defendants to this rescission, and had 
their promise that they would not accept his note. After this the note 
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was accepted by the defendants, and was immediately thereafter trans- 
ferred to an innocent purchaser for value, thus binding the plaintifi to 
pay the amount of the note to which he had a good and valid legal de- 
fense, and for which he had received no consideration. Under these 
facts the plaintiff had a complete cause of action and was entitled to 
recover the damages suffered by reason of the wrongful acts of the 
defendants. 

It is insisted by the plaintiff in error that because it was shown that 
the note in question was transferred to the Union Banking Company 
for a pre-existing debt, rather than a present consideration, the plain- 
tiff was not shut off from his defense tothe note, and was therefore not 
in position to proceed against Patterson & Co. because of their alleged 
wrongful transfer. There is no merit in this contention. 


‘“A note in the hands of a holder for a valuable consideration, 
transferred before due, and without notice of any equities between the 
maker and the payee, as collateral security for an existing debt, is not 
liable to the equities between the maker and the payee.’’ Gibson v. 
Conner, 3 Ga. 47. 


The plaintiff in error contends that because of the fact that Peter- 
son was able to compromise upon a verdict in the suit of the Union 
Banking Company against him, and was thus enabled to make settle- 
ment of the note for a less sum than the original amcunt of the note, 
he was bound by the compromise and was thereby prevented frcm 
proceeding against the defendant for the amount actually paid by him 
in settlement of the note. We see no merit inthis contention. If the 
plaintiff was able, through the efforts of skilled counsel or otheiwise, 
to reduce to less than its face value a valid claim against himse’f, 
which, under the evidence, he was legally bound to pay to the last dol- 
lar, and, having made such settlement, seeks only to recover from one 
who, without authority of law, and, as he contends, through fraud, 
caused him to make such expenditure, such defrauding party has no 
cause for complaint. Under the undisputed evidence the Union Bank- 
ing Company was entitled to recover the full value of the note, but, 
having seen fit to accept a verdict and judgment and a settlement there- 
on for less than the full face value of the note, the defendant in this 
suit has no right to object thereto, especially since the plaintiff is 
seeking to recover no more from the defendant than he actually paid 
to the Union Banking Company. Such action on the part of the 
plaintiff in securing a settlement for a smaller sum than he was legally 
bound to pay inured to the benefit of the defendant; and the defend- 
ants are not in a position to say that because of this act on the part of 
the plaintiff, which admittedly was of material benefit to them in case 
the plaintiff was entitled to recover at all, the plaintiff is precluded 
from proceeding against the defendants. One has no right to com- 
plain at anything which shows on its face to have inured to his benefit. 
Baker v. Central Grocery Co., 83 S. E. 504. 

We think the court erred, however, in directing the jury to find 
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any sum for attorney’sfees. It istrue that the plaintiff showed that 
he had expended the stm of $25 in payment of counsel who repre- 
sented him in the action of the Union Banking Company against him, 
and this is not denied by the defendant; still the jury were not bound 
by this evidence as to the value of the services rendered by the plain- 
tiff’s attorneys. A very able opinion by Presiding Justice Lumpkin 
will be found in the case of Baker v. Richmond City Mill Works, 105 
Ga. 225, 31 S. E. 426, upon the subject of the right of a jury to use 
their ‘‘own knowledge and ideas’’ in cases where the value of attor- 
ney’sfeesisinvolved. The plaintiff, by merely paying a given amount 
to his attorney, could not bind the defendant for this amount, unless 
there were some evidence that the amount so paid was reasonable 
and thus computed so to be by the jury trying the case. Aside from 
all this, however, we are of the opinion that a court, under the Code 
section (Civil Code, § 4392) allowing the recovery of the expenses of 
litigation in certain cases therein named, would never have the right 
to direct a verdict for any given sum as attorney’s fees. The Code 
section reads: 


*“ The expenses of litigation are not generally allowed as a part of 
the damages; but if the defendant has acted in bad faith, or has been 
stubbornly litigious, or has caused the plaintiff unnecessary trouble 
and expense, the jury may allow them.’’ 


We are of the opinion that the intent of the law, in the absence of 
a contract, is to leave the matter of expenses of litigation in all such 
cases as those mentioned therein solely to the jury trying the case. 

Other than the court’s instruction that the jury find for attorney’s 
fees, we see no material errorin the record. It is therefore ordered 
that the plaintiff write off the attorneys from the judgment in this case, 
and, when this is done, that the judgment be affirmed. 

Judgment affirmed, with direction. Broy es, J., not presiding. 


CHECK DRAWN AGAINST INSUFFICIENT FUNDS. 


King v..Murphy, Otsego, New York, County Court, November Term, 1914. 151 N.Y. Supp. 476. 


One who draws and delivers a check, knowing that he has not sufficient’ funds 
in the bank to meet it, is liable for damages in an action of fraud. 


Appeal from Justice Court. 

Action by Edward F. King against Thomas M. Murphy. From a 
judgment in Justice Court for plaintiff, defendant appeals. Reversed 
and remanded. 

A. L. Kettocc, J. This is an appeal from a judgment rendered 
against the defendant by L. F. Putnam, Esq., as justice of the peace 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment § 113. 
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of the town of Otsego, in this county, on the verdict of the jury, for 
$186 damages and costs. This action, based on alleged fraud, was 
brought by the plaintiff to recover on acheck given to him by the de- 
fendant for the sum of $175. The defendant answered by general de- 
nial. The defendant offered no evidence, but at the opening of the 
plaintiff’s case the defendant moved to dismiss the complaint upon the 
ground that it did not state facts sufficient to constitute a cause of ac- 
tion in fraud, and at the close of the same renewed the previous mo- 
tion upon all of the grounds theretofore stated, and upon the further 
ground that the evidence does not show that any tort was committed 
on the part of the defendant. 

It is almost too elementary to require discussion that the elements 
of fraud which must be pleaded, and which must appear from the 
proof, are: (1) That the defendant made certain representations. (2) 
That such representations were false. (3) That the defendant knew 
the statements to be false, or not knowing whether they were true or 
false, and not caring what the facts were, made them recklessly, pay- 
ing no heed to the injury which might result. (4) That the defendant 
made such representations with the intent to defraud the plaintiff, and 
to deceive him. (5) That the plaintiff believed the statements thus 
made to be true. (6) That he relied upon such representations and 
acted thereupon. 

It appears from the record that the check was given to plaintiff by 
defendant in payment for cattle. The only allegations contained in 
the amended complaint to set forth an action in tort, and to recover 
damages therefor, are in substance as follows: 

‘“That on the 18th day of April, 1914, at the village of Cooperstown, 
for value received, the defendant Murphy made his check in writing, 
dated on that day, directed to the National Central Bank of Cherry 
Valley, N. Y., and thereby directed and requested the said bank to 
pay the said plaintiff, or order, the sum of $175, and the defendant 
thereupon, knowing that he did not have that amount of money in said 
bank, willfully and fraudulently delivered said check to the plaintiff. 
That when the said check was presented for payment, the same was 
refused; the defendant not having that amount of money in the bank. 
That because of the fraudulent and wrongful delivery by this defend- 
ant to this plaintiff of a worthless check, and because of the false rep- 
resentations made plaintiff by defendant, plaintiff has been damaged 
to the amount of $175.’’ 

In the absence of any apparent oral representation as regards the 
check at the time of its making and delivery to the plaintiff, there are 
certainly very grave doubts as to whether or not it may be inferred 
from the allegations contained in the amended complaint, that by 
delivering the check at the time to the plaintiff in payment for 
the cattle, and for the purchase price thereof, which were then 
and there delivered to him, and to thereby induce the plaintiff to 





174 THE BANKING LAW JOURNAL 


part with the possession of his said property, the defendant intending 
to represent, and did represent, that the check was equivalent to cash, 
would be paid upon presentation, and that he had sufficient funds to 
meet it at the bank, all of which implied representations were, as a 
fact, false and untrue, is certainly open to very grave doubts. 

A check is intended to be the representative of cash. It is the busi- 
ness of the drawer to know the state of his account with the bank and 
as to whether through fraud or carelessness he makes the representa- 
tion that he has cash to meet it, as he does by the act of drawing it. 
It is he who is chargeable with the duty of notice as to his own funds, 
and he perpetrates a willful fraud when he undertakes to transfer or 
assign to another that which he does not possess, and especially so if 
in a present transaction he thereby induces another to part with the 
title of valuable property in relying thereupon. 

If the plaintiff, being a buyer of cattle, sold and delivered to the 
defendant Murphy on the 18th day of April, 1914, at the village of 
Cooperstown, N. Y., cattle of the agreed price and value of $175, and 
to pay therefor the defendant made then and there a check in writing, 
dated that day, directed to the National Central Bank of Cherry Val- 
lev, N. Y., and delivered the same to the plaintiff payable to him or 
his order, in the sum of $175, and the defendant knowing that he did 
not have that amount of money in the National Central Bank of 
Cherry Valley to meet said check on presentation, intending thereby 
to deceive the plaintiff, that the plaintiff was by reason of the implied 
representation that said check was good, was equivalent to cash, that 
the defendant would have funds in the bank to meet it upon presenta- 
tion, and believing therein, and relying upon each and every of 
said implied representations, was induced thereby to part with the 
title and possession of said cattle, and to then and there sell and de- 
liver the same to the defendant, and that thereafter the check was 
duly presented for payment, and payment refused, that on the day it 
was drawn and delivered the defendant did not have funds to meet it, 
and did not have such funds when it was so presented, and that the 
check remains unpaid at the present time, justly entitles him to have 
the opportunity to allege and prove a oause of action as and for tort. 

For the reasons stated, the judgment rendered herein must be re- 
versed on the law, but a new trial is granted pursuant to section 3063 
of the Code of Civil Procedure, to be had before L. F. Putnam, Esq., 
one of the justices of the peace in and for the town of Otsego, county, 
N. Y., on the 10th day of September, 1914, at his office in the village 
of Cooperstown, N. Y., at 10 o’clock in the forenoon of that day, with 
$10 costs to the appellant. 

Upon motion made so to do, I think the plaintiff should be allowed 
to amend his complaint to the end of sufficiently alleging an action as 
and for tort, and for the recovery of damages by reason thereof. 

Ordered accordingly. 
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LIABILITY OF EXPRESS COMPANY FOR MONEY 
LOST IN TRANSIT. P 


Adams Express Co. v. National Bank of Middlesboro, Court of Appeals of Kentucky, January 28, 1915. 
172 S. W. Rep. 659. 


The plaintiff bank shipped to another bank, by the defendant express com- 
pany, a package containing $10,000, after the same had been carefully counted by 
the plaintiff’s cashier and bookkeeper. When the money was received by the 
bank to which it was sent, it was found to be $708 short. In the action brought 
by the plaintiff against the express company, the latter produced the messengers 
who handled the package and they testified that it passed through their hands in 
the same condition as when received by the express company, and was delivered 
in that condition. It was held that whether or not the express company was 
liable was.a question for the jury to determine. A verdict was given in favor 
of the bank against the express company. 


Appeal from Circuit Court, Bell County. 

Action by the National Bank of Middlesboro and others against the 
Adams Express Company. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 

HANNAH, J. The National Bank of Middlesboro and the Southern 
National Bank of Louisville instituted this action in the Bell circuit 
court against the Adams Express Company, to recover the sum of $708, 
alleged by them to have been missing from a package containing $10,- 
000 when shipped by the Middlesboro bank to the Louisville bank, 
and which on delivery to the latter was found to contain $708 less than 
that amount. There was a verdict and judgment for the plaintiffs 
and the defendant appeals. 

The bookkeeper of the Middlesboro Bank testified that he first 
counted out the $10,000 and arranged it in 20 packages, each contain- 
ing $500; that he then turned it over to the cashier of the bank, who 
recounted itin the presence of the bookkeeper and another employee 
of the bank ; that the cashier then wrapped the money up into a pack- 
age, tied a brown twine string around it, and sealed it with the bank’s 
seal; that it was then taken to the express office by the bookkeeper 
in a buggy, a distance of about three city blocks. 

The cashier of the bank also testified to counting the money and 
wrapping it in a package and sealing it. He likewise says that there 
were $10,000 in the sealed package. 

Another employee of the bank, R. D. Judy, testified that he saw 
the cashier and the bookkeeper counting the money bill by bill at 
the time they were making up the package for shipment. 

It was further shown in evidence for the plaintiffs that the pack- 
age was delivered to the Southern National Bank in Louisville, and 
that the teller who opened and counted it found therein only $9,292; 
that, upon discovering the shortage, he immediately summoned the 
cashier, and a recount was made, with the same result. The teller 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 188. 
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testified that, when he received the package, the seals seemed to be in 
good shape, but there was no string around the package. 

The defendant express company then showed by some 15 or 16 
messengers, who handled the package from Middlesboro to Louis- 
ville, that it was carried by them in the same condition as when re- 
ceived by the express company and delivered to the Louisville Bank in 
that condition. 

Appellant express company contends that the trial court erred in 
refusing to adjudge to it the burden of proof. But inthis contention 
we are unabletoconcur. In order that the plaintiffs might be able to 
recover, it was necessary that they should prove that there was $10,- 
000 in the package when shipped and $708 less than that amount when 
delivered to the Louisville Bank. 

The defendant in its answer pleaded that either the forwarding 
bank made a mistake in counting the money as $10,000, or that the re- 
ceiving bank made a mistake in counting it as $9,292. 

It was therefore incumbent upon the plaintiffs to show by proof the 
amount of money in the package when shipped by the forwarding 
bank, and the amount in it when delivered to the receiving bank. 

When, therefore, the express company showed by its agents and 
messengers that they had transported and delivered the package safely, 
it was for the jury to say which set of witnesses it believed. Both 
could not stand together; if the money was counted at both ends of 
the line by the banks correctly, then it must have disappeared while 
in the custody of the express company. On the other hand, if the 
express company carried and delivered the package safely, it must 
have been counted erroneously either at the forwarding bank or at the 
receiving bank. The jury has found that the $708 disappeared from 
the package while in the custody of the express company; and it is not 
within our province to disturb their verdict. 

The court, over defendant’s objection, permitted Judy, an em- 
ployee of the forwarding bank, to testify that he heard the cashier 
and the bookkeeper, when they finished counting the money, say that 
there was $10,000. This testimony was incompetent; but as both the 
cashier and bookkeeper testified upon the trial, and both testified that 
there was $10,000 placed in the package by them, we do not think this 
error was sufficiently prejudicial to authorize a reversal. 

Appellant also complains of the instructions. The court instruct- 
ed the jury that if they believed from the evidence that the package 
in question contained $10,000 when delivered to the express company 
by the forwarding bank, and only $9,292 when delivered by the ex- 
press company to the receiving bank, they should find a verdict for 
the plaintiffs in the sim of $708; but that, if they believed from the 
evidence that either of the banks made a mistake in counting the 
money, then they should find for defendant. We think this is sub- 
stantially the law of the case. Judgment affirmed. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 
BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


IV. PAYMENT OF CHECKS (Continued), 


$ 125. Depositor’s Duty to Examine Passbook and Returned Vouchers. 


When a depositor’s passbook and paid checks are returned to him by 
the bank, he is under a duty to the bank to examine the statement 
for irregularities and unauthorized payments. The examination 
must be made within a reasonable time and with reasonable care, 
and if any irregularities, such as forged or altered checks, are dis- 
covered, they must be reported to the bank without delay. The 
depositor’s negligence in this regard relieves the bank from liabil- 
ity for irregular payments, for which it might otherwise be liable. 
The depositor is not required to conduct the examination with 
such extreme care that it will necessarily lead to the discovery of 
every erroneous payment, and he may entrust the examination to 
a clerk or other agent. If the bank has been negligent in paying 
forged or other irregular checks, it will be liable to the depositor 
even though he made no examination of his account. 


Extent of Depositor’s Duty to Examine Account. 


While the depositor is not held to an excessive degree of care in the 
examination of his account, it must be more than perfunctory ; it 
must be performed with reasonable care. 


Time Within Which Examination Must Be Made. 

No specific rule can be stated as to the time allowed the depositor 
for examining the bank’s statement of his account. It can only be 
said that the examination must be made within reasonable time 
under the circumstances. 


Examination Entrusted to Clerk By Whom Forgery is Com- 
mitted. 


The authorities are divided as to whether the depositor fulfills his 
obligation to the bank when he entrusts the examination to a clerk 
who has been guilty of forging his checks. Some of the cases hold 
that when a depositor entrusts the examination in good faith to 
the guilty clerk he thereby meets his obligation to examine his ac- 
count. Others hold that, under such circumstances, the depositor 
is chargeable with the knowledge of the guilty clerk and is in no 
better position than if no examination at all had been made. 


Depositor’s Duty to Notify Bank of Payment on Forged Check. 

The depositor should give prompt notice to the bank on discovering 
through any source that the bank has paid one of his checks, bear- 
ing a forged signature or indorsement, or otherwise irregular. As 
a general rnle the depositor’s failure in this regard will absolve 
the bank from any liability only where the bank can show that it 
suffered actual loss as a result of the delay. 


§ 125. Depositor’s Duty to Examine Passbook and Returned Vouch- 
ers.—It has long been the usage of banks to give out passbooks to their 
customers, in which the latter are credited with their proper deposits. 
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These passbooks are sent in as occasion may seem to demand, often 
periodically and by request of the bank,as well as upon the volition of 
the depositors, and are posted, and statements returned with them along 
with the paid checks or vouchers, showing the condition of the deposi- 
tor’s account upon the books of the bank. It matters little whether 
the passbooks are sent in voluntarily or by the request of the bank to 
be posted; the purpose and effect of the statements rendered by the 
bank in connection therewith are the same. They not only afford a 
means whereby the depositor may discover errors to his prejudice, 
but furnish evidence in his favor in the event of dispute or litigation 
with the bank. They serve to protect him against carelessness and 
fraud. National Bank of Commerce v. Tacoma Mill Co., 182 Fed. 
Rep. 1. 

Miny of the losses suffered by banks through the payment of forged 
checks could be avoided by a proper examinaticn of the passbook and 
vouchers when they are thus returned by the bank to the depositor for 
the purpose of showing the state of the account. Consequently, where 
losses of this kind have occurred, it has frequently been claimed that 
there rests upon the depositor the duty of examining the returned 
passbook and vouchers to ascertain whether there are any irregularities 
in payments made by the bank and that a failure on the part of the 
depositor to perform this duty absolves the bank from liability, which 
would otherwise be imposed upon it. Formerly there was a conflict of 
authority upon this point and some of the cases held that the deposi- 
tor owed no such duty to the bank. Manufacturers’ Nat. Bank v. 
Barnes, 65 Ill. 69: Weisser v. Denison, 10 N. Y. 68. 

But now, it is quite well settled that the depositor owes the 
bank the duty of making at least some examination of his pass- 
book and vouchers, when they are received from the bank, for the 
purpose of discovering any unauthorized payments which may have 
been made. Dana v. National Bank of the Republic, 132 Mass. 156; 
Frank v. Chemical Nat. Bank, 171 N. Y. 219, 63 N. E. Rep. 696, 57 
L. R. A. 529. 

The rule generally expressed is that, when a depositor has had his 
passbook balanced, and it is returned from the bank together with the 
vouchers which have been paid by the bank, it devolves upon the de- 
positor to examine, within a reasonable time and with ordinary care, 
the account thus rendered by the bank, and to report to the bank with- 
out unreasonable delay any errors discovered. If the depositor fails 
in the performance of this duty the bank is thereby relieved from lia- 
bility to the depositor for forged checks paid by it. One reason for im- 
posing this obligation upon the depositor is that the object of balancing 
a passbook is to inform the depositor of the condition of his account. 
When the book is sent to the bank to be written up and returned with 
the cancelled vouchers, it is, in effect, a demand on the part of the de- 
positor to know what the bank claims to be a statement of his account, 
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and a return of the book with the vouchers is an answer to that demand. 
If no word is received from the depositor within a reasonable time 
thereafter the bank is entitled to assume that the account has been ex- 
amined and found correct. 

The depositor is, however, under no duty tothe bank so to conduct 
the examination that it will necessarily lead to the discovery of the 
fraud. If he examines the vouchers and is himself deceived by the 
skillful character of the forgery, his omission to discover it will not 
shift upon him the loss which in the first instance is the loss of the 
bank. Leather Mfrs. Bank v. Morgan, 117 U. S. 96. And it is not 
required that the examination be made by the depositor personally. If 
the depositor, in the ordinary course of business, commits the exami- 
nation of the bank account and vouchers to clerks or agents, and they 
fail to discover checks which are forged, the duty of the depositor to 
the bank is discharged, although the principal, if he had made the ex- 
amination personally, would have detected them. Frank v. Chemical 
Nat. Bank, 84 N. Y. 209. 

The case of First National Bank v. Allen, 100 Ala. 476, 14 So.Rep. 
335, was an action against a bank to recover a deposit. The money 
had been paid out on forged checks signed by the depositor’s clerk. 
The forgeries covered a period of six months. The depositor was fur- 
nished each month with a statement of his account and all the checks 
which had been paid were returned to him with the statement. It was 
therein held that the bank was liable to the depositor only for the pay- 
ments made before the furnishing of the first monthly statement. 

In a Minnesota decision, Scanlon-Gipson Lumber Co. v. Germania 
Bank, 90 Minn. 478, 97 N. W. Rep. 380, it appeared that an employee 
of a corporation deposited checks payable to the corporation in the de- 
fendant bank, sometimes receiving part of the amount in cash, and 
sometimes the entire amount. No officer of the corporation ever ex- 
amined the statements furnished by the bank, although the passbook 
was frequently balanced. It was held that the bank was not liable to 
the corporation for the money thus wrongfully appropriated by the 
employee. But where a bank has paid out its Gepositor’s money on 
forged checks, the bank is liable to the depositor, though the latter 
failed to examine his account and give the bank prompt notice of 
the payment of the forged checks, in a case where the officials of the 
bank by the exercise of reasonable care, could have detected the for- 
geries. Ifthe bank has acted with negligence in the matter, the fact 
that the depositor has also been negligent does not estop him from 
claiming against the bank, unless his negligence was directly connect- 
ed with the forgeries. New York Produce Exchange Bank v. Houston, 
169 Fed. Rep. 785; National Dredging Co. v. President, Del., 69 Atl. 
Rep. 607. . 


§ 126. Extent of Depositor’s Duty to Examine Account.—The exam- 
ination, in order tothrow the loss upon the bank, must be more than 
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perfunctory; it must be performed with reasonable care. An instance 
of examination, which was held to be insufficient, is found in a recent 
decision by the New York Court of Appeals. Morgan v. United States 
Mortgage & Trust Co., 208N. Y. 218. It there appeared that, during 
a period of about a year, the confidential clerk of the plaintiff, a de- 
positor in the defendant bank, forged twenty-eight (28) checks and 
appropriated the proceeds. Five times during that period the pass- 
book was balanced. On these occasions the clerk withdrew from the 
vouchers returned those which he had forged and destroyed the check 
list. The depositor compared the genuine vouchers, delivered to him 
by the clerk, with the check book, but made no comparison with the 
passbook and never asked for the check list. The bank conceded its 
liability as to a few checks paid before the time when the passbook was 
first balanced. As to the others it was held that the bank was not li- 
able for the reason that the depositor had been guilty of negligence con- 
tributing to the payments, which the bank was free from such 
negligence. 


§ 127. Time Within Which Examination Must Be Made.—The ex- 
amination outlined in the two preceding sections, must also be made 
within a reasonoble time. What-is, or is not a reasonable time de- 
pends, of course, upon the circumstances of each particular case, and 
no gen2ral rule can be laid down which will cover all cases. Scanlon- 
Gipson Lumber Co. v. Germania Bank, 90 Minn. 478, 97 N. W. Rep. 
380. It has been held that ten days cannot be arbitrarily fixed as a 
proper time, under all circumstances, for a depositor to examine his 
passbook and vouchers, after they have been returned to him by the 
bank. Kenazth Investment Co. v. National Bank of the Republic, 103 
Mo. App. 613, 77 S. W. Rep. 1003. And, ina case where a depositor 
did not examine his returned vouchers until seventeen daysafter they 
were returned from his bank, it was held that the delay was not such 
as would relieve the bank from responsibility for a check which had 
been paid on a forged indorsement. Cincinnati Nat. Bank v. Creasy, 
Ohio, 18 Wkly. Law Bul. 410. 


§ 128. Examination Entrusted to Clerk by Whom Forgery is Com- 
mitted.—The failure of a depositor to discover and report to the bank 
the fact that forged checks have been paid is frequently due to his en- 
trusting the examination of the statement returned by the bank to the 
clerk by whom the forgeries were committed. Consequently the ques- 
tion has arisen whether, in such a case, the depositor has met the duty 
of examining his account which the law imposes upon him, and whether 
he is charged with the knowledge of the forgeries possessed by the dis- 
honest clerk. On these qnestions the authorities are divided. In 
some of the states it is held that, when a depositor in good faith en- 
trusts the examination of his account to a clerk, who has forged checks 
and collected on them, thus enabling the clerk to conceal his wrong- 
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doing, the bank is nevertheless liable to the depositor. National Bank 
of Commerce v. Tacoma Mill Co., 182 Fed. Rep. 1; Hardy & Bros. v. 
Chesapeake Bank, 51 Md. 512; Kenneth Inv. Co. v. National Bank, 
103 Mo. App. 613, 77S.W. Rep. 1002; Wachsmann v. Columbia Bank, 
8 Misc. Rep. (N. Y.) 280, 28 N. Y. Supp. 711. In the case last cited 
it was said: ‘‘Banks are bound to know the signatures of their deposi- 
tors, and if they pay forged checks they commit the first fault and can- 
not visit the consequences upon the innocent depositor, who, after the 
fact, is also deceived by the simulated paper. So, if the depositor, in 
the ordinary course of business, commits the examination of the bank 
account and vouchers to a clerk who is the criminal, and he fails to dis- 
close the forged checks, the duty of the depositor to the bank is dis- 
charged, although if he had made the examination personally he would 
have detected them. The duty of the depositor at most is to exercise 
ordinary care, and this was performed when in the ordinary course he 
entrusted the duty of examination to the usual agent.’’ 

The rule that the depositor’s duty to the bank in this regard is met 
by entrusting the examination to the clerk, by whom the forgeries 
were committed, is held to apply in a case where an employee raises 
the amounts of checks signed by the employer, and the examination 
of the returned vouchers and accounts is thereafter entrusted to such 
employee. Clark v. National Shoe & Leather Bank, 32 N. Y. App. 
Div. 316. 

In a Missouri decision a depositor was held entitled to recover from 
the bank, the amount of twenty-one checks, upon which his signature 
was forged by a confidential employee, paid by the bank to such em- 
ployee, over a period during which the passbook was balanced several 
times, on the theory that the depositor used ordinary care when he en- 
trusted the examination of his passbook and returned checks to such 
employee; hence he was not estopped from charging the bank with the 
amounts of such forged checks. Kenneth Inv. Co. v. National Bank, 
103 Mo. App. 613, 77 S. W. Rep. 1002. In this decision it was said: 
‘‘A rule that would require that the examination should be made by 
the depositor in person, or that would charge him with the fraud of 
his trusted employee, should he entrust to him the examination, would 
be a harsh one and at war with the relation which a bank sustains to 
its depositor and very much weaken the salutary rule that, a bank in 
paying money on a check of its depositor, does so at its peril and takes 
the risk of the check being genuine.’’ 

In Hardy Bros. v. Chesapeake Bank, 61 Md. 562, the court said: 
‘‘A confidential clerk, entrusted to make the entry of all checks in his 
employers’ bankbook, who has forged checks in their name and made 
the fraudulent entry of those checks in their bankbook, is not the 
agent of his employers for any such purpose, as they are bound by the 
acts of their agent only so far as the agent acts within the limits and 
scope of his employment. The fraudulent knowledge of the agent in 
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regard to acts and transactions outside of and beyond his employment 
canhot be imputed to his principal.’’ 

In another instance it appeared that an employee of a mill company 
instead of depositing checks, received by the company, and delivered to 
him for that purpose, had them cashed without authority at the bank 
and appropriated the proceeds. These checks were not entered in the 
company’s books when received,this matter being in charge of the same 
employee. In some cases he used the proceeds of one check to cover 
former defalcations. The company ascertained the extent of the fraud 
by writing to its customers. It was held that the company was not 
negligent in failing to discover the embezzlement and notify the bank, 
and that the bank was responsible for the loss. National Bank of Com- 
merce v. Tacoma Mill Co., 182 Fed. Rep. 1. 

Where a depositor personally examined the vouchers returned by 
the bank but was deceived as to the true state of the account by the 
fact that a clerk, who had forged certain checks, abstracted them be- 
fore delivering the returned checks to the depositor, it was held that 
the depositor had discharged the duty of examining the returned 
vouchers and that the bank was liable. Frank v. Chemical Nat. Bank, 
84 N. Y. 209. 

On the other hand, it is held by some of the cases that a bank de- 
positor who entrusts the duty of examining vouchers toa clerk who 
has forged his employer’s name on checks, is charged with the clerk’s 
knowledge of the forgery, and that he occupies no better position than 
if he had received actual knowledge of the forgeries and had neglected 
to notify the bank. First Nat. Bank v. Allen, 100 Ala. 476, 27 L. R. 
A. 426; Dana v. National Bank, 132 Mass. 156; Critten v. Chemical 
Nat. Bank, 171 N. Y. 219, 63 N. E. Rep. 969, 57 L. R. A. 529; Meyers 
v. Southwestern Nat. Bank, 193 Pa. 1; First Nat. Bank v. Richmond 
Elec. Co , 106 Va. 347, 56 S. E. Rep. 152, 7 L. R. A. 744. 

In the case of the First National Bank v. Allen, 100 Ala. 476, 
27 L. R. A. 426, the court said: ‘‘It is clear that in forging the checks 
Tomlin did not act within the scope of his authority, but upon what 
principle, can it be said that in the matter of examining the passbook 
and vouchers he was not acting within the scope of his authority? He 
was appointed and directed by the plaintiff to do this very thing. If 
Tomlin had not been the forger, and in no manner interested in con- 
cealing the forgeries, and in making the examination of the passbock 
and vouchers had discovered that numbers of the checks were forge- 
ries committed by other persons, would not such knowledge on his 
part be chargeable to the principal? The law is that the principal is 
chargeable with the knowledge of such facts as the agent acquired act- 
ing within the scope of his business. Is the rule to be changed be- 
cause of the dishonesty of the agent?’’ 

In a Virginia case a depositor’s clerk raised checks drawn by the 
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depositor to the order of ‘‘pay roll,’’ and pocketed the amount raised. 
The examination of the passbook and returned vouchers was made by 
the depositor and clerk jointly, thus enabling the clerk to conceal the 
fraud. It was held that the depositor could not recover from the 
bank. First Nat. Bank v. Richmond Elec. Co., 106 Va. 347, 56S. E. 
Rep. 152, 7 L. R. A. 744. The court here points out the fact that “‘in 
the commission of a forgery the employee is not the agent of his prin- 
cipal, and his knowledge cannot be imputed to the principal. But, 
after the forged checks have been paid and returned to the depositor 
as vouchers, with the bank account written up and balanced according 
to the usual business methods, if the depositor assigns the duty of ex- 
amining such vouchers and account to this same clerk who has had an 
opportunity of committing a fraud and has done so, then such em- 
ployee, in the discharge of this duty, is the agent of the depositor, and 
such depositor is chargeable with his agent’s knowledge of the fraud.’’ 

The United States Supreme Court has held that where a depositor 
entrusted the examination of his account to aclerk, by whom checks 
had been raised, it was error to direct a verdict in favor of the de- 
positor against the bank. Leather Mfrs.’ Bank v. Morgan, 117 U.S. 
96. The following quotation is taken from the opinion: ‘‘We must 
not be understood as holding that the examination by the depositor 
of his account, must be so close and thorough as to exclude the possi- 
bility of any error whatever being overlooked by him. Nor do we 
mean to hold that the depositor is wanting in proper care when he im- 
poses upon some competent person the duty of making that examina- 
tion and of giving timely notice to the bank of objections to the ac- 
count. If the examination is made by such agent or clerk in good 
faith and with ordinary diligence, and due notice given of any error in 
the account, the depositor discharges his duty tothe bank. But when, 
as in this case, the agent commits the forgeries which misled the 
bank and injured the depositor and, therefore, has an interest in con- 
cealing the facts, the principal occupies no better position than he 
would have done had no one been designated by him to make the re- 
quired examination; without, at least, showing that he exercised rea- 
sonable diligence in supervising the conduct of the agent while the 
latter was discharging the trust committed to him. In the absence of 
such supervision, the mere designation of an agent to discharge a duty 
resting primarily upon the principal, cannot be deemed the equiva- 
lent of performance by the latter. While no rule can be laid down 
that will cover every transaction between a bank and its depositor 
it is sufficient to say that the latter’s duty is discharged when he exer- 
cised such diligence as is required by the circumstances of the partic- 
ular case, including the relations of the parties, and the established or 
known usages of banking business.’’ 


$129. Depositor’s Duty to Notify Bank of Payment on Forged 
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Check. Where the depositor learns through an examination of his 
passbook, or through any other source, that the bank has paid a check 
bearing a forgery of his signature, or a forged indorsement, or that 
the bank has paid a raised or otherwise irregular check, he should 
give prompt notice thereof tothe bank. Leather Mfrs. Nat. Bank v. 
Morgan, 117 U. S. 96, 29 L. Ed. 811; Scanlon-Gipson Lumber Co. v. 
Germania Bank, 90 Minn. 478, 97 N. W. Rep. 380. 

In a case where the drawer of a check discovered that it had been 
paid on a forged indorsement, and waited for six weeks after making 
the discovery before he notified the bank, the bank in which the check 
was first deposited having failed in the meantime, and it appearing 
that the drawee bank could have protected itself if it had received 
timely notice, it was held that the bank was not liable to its depositor. 
Cunningham v. First Nat. Bank. 219 Pa. 310, 68 Atl. Rep. 731. If 
the depositor has knowledge of circumstances from which, by reason- 
able care and inquiry, he could discover forged indorsements, and he 
fails to exercise such reasonable care, and the bank thereby suffers 
loss, or is placed in a worse position than it would have been in if the 
inquiry had been made and the facts ascertained and communicated 
to the bank within a reasonable time, the depositor loses his recourse 
against the bank. Wind v. Fifth Nat. Bank, 39 Mo. App. 72. The 
depositor should return the forged check at the time of notifying the 
bank of the forgery; it has been held that mere notice to a bank that 
it has paid a forged check, while the depositor holds the check to in- 
vestigate the crime will release the bank from all liability for having 
cashed the spurious check. Van Wert Nat. Bank v. First Nat. Bank, 
6 Ohio Cir. Ct. Rep. 130. 

It has been held in a number of cases, especially in those involving 
the payment of a check on a forged indorsement, that negligence on 
the part of a depositor in giving the bank notice of an irregular pay- 
ment, that has come to his attention,or in tendering the forged instru- 
ment to the bank, will not absolve the bank from liability unless it can 
show that it suffered actual damage as a result of the delay. Janin v. 
London & San Francisco Bank,,92 Cal. 14, 27 Pac. Rep. 1100; Murphy 
v. Metropolitan Nat. Bank, 191 Mass. 159, 77 N. E. Rep. 693. 

(To be Continued.) 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


LIABILITY OF COLLECTING BANK FOR DEFAULT OF 
CORRESPONDENT. 


Editor Banking Law Journal. - , Massacuusetts, March 6, 1915. 

DEAR S1r:-—Will you give me an opinion regarding the following matter? I 
desire to know upon whom the loss will probably ultimately fall: 

Mrs. B., in Mobile, Ala., sends her check on a national bank in Mobile to an 
insurance company in Milwaukee, in payment of premium due on her insurance 
policy. The Milwaukee insurance company sends her a receipt and deposits the 
check to their account in a Milwaukee national bank. The Milwaukee national 
bank forwards the check for collection to a St. Louis national bank; the St. Louis 
national bank sends it to its correspondent in Mobile, which correspondent is not 
the drawee of the check. The check is charged through the Mobile clearing house 
and paid by the drawee bank., The check ultimately is returned to the lady, the 
drawer, among her cancelled vouehers. 

Before the collecting bank in Mobile remitted to the St. Louis bank, the col- 
lecting bank failed, so the St. Louis bank claims that it has not received its funds 
and charges the check back to the Milwaukee bank, which, in turn, charges it 
back to the insurance company. y 

On whom will this loss legally fall ? Very truly yours, TREASURER. 


Answer.—As between the insurance company and the Milwaukee 
bank, it is our opinion that the insurance company must stand the loss 
and that the bank is entitled to charge back to the insurance com- 
pany the amount of the check, provided that the bank acted with due 
care in the forwarding of the check for collection and in the selection 
of a proper correspondent. 

This inquiry brings up the question as to whether or not a bank 
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which receives a check for collection is responsible to its depositor for 
the loss occurring as a result of the negligence or defaults of its corre- 
spondent. Upon this point there is an irreconcilable conflict among 
the authorities. According to one line of authorities, if the initial 
bank exercises proper diligence in the selection of suitable subagents 
to which to entrust the collection of the check, and sends the check 
forward in the due course of business, it fulfills its obligation to its de- 
positor in this regard and cannot be held liable by the depositor for 
any negligent act or default of the subagent. The decisions which 
take this view; point out that the depositor of an out-of-town check can 
have no reason to believe that the bank will send out a special mes- 
senger for the purpose of making the collection, and is aware of the 
fact that the collection will be made in accordance with the usual bank- 
ing customs, by forwarding the check to the drawee through one or 
more correspondent banks; the depositor, therefore,:impliedly assents 
to this method of collection. 

Squarely opposed to this doctrine is a line of decisions which holds 
that a bank is accountable to its depositor for the acts or omissions of 
the correspondent banks, to which the depositor’s paper is sent for 
collection. 

These authorities maintain that this is but an application of the well . 
established rule of the law of agency that every person who acts through 
an agent is responsible for the agent’s defaults. 

The Wisconsin decision on this proposition is Stacy v. Dane County 
‘Bank, 12 Wis. 629. This was an action against a bank based upon its 
failure to collect a note deposited with it by the plaintiff. The plain- 
tiff mailed from Chicago to the defendant bank at Madison, Wis., for 
collection, a promissory note. As there was no bank at the place 
where the maker of the note resided, and where the note was payable, 
the defendant bank gave it to an express company for collection. The 
express company delivered the instrument to a notary before matur- 
ity who, in error, presented it one day before maturity and mailed a no- 
* tice of dishonor tothe indorser. The notice was, of course, insufficient 
to charge the indorser and, the maker being insolvent, the plaintiff was 
unable to collect upon the note. It was held that the defendant bank, 
having exercised reasonable care and skill in the selection of a sub- 
agent, was not responsible to its depositor for the loss of the debt. 
In this case the court said: “‘The contract implied by the reception of 
the note against a party residing at a distance from its place of busi- 
ness was not absolutely to make due presentment and give due notice, 
but to place the note in the hands of some competent and responsible 
agent doing business at the residence of the maker, and having done 
this, it is itself discharged from liability.’’ 

Other states in which it has been held that a bank is not liable for 
the defaults of its correspondents or agents, are Connecticut, Illinois, 
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Indiana, Iowa, Kentucky, Louisiana, Maryland, Massachusetts, Mis- 
sissippi, Missouri, Nebraska, North Carolina and Tennessee. 

The rule that a collecting bank is liable for the defaults of its 
agents has been enforced by the United States Supreme Court, and 
also by the following states: Arkansas, Georgia, Michigan, Minne- 
sota, Montana, New Jersey, New York, North Dakota, Ohio, Penn- 
sylvania, South Carolina and Texas. In the remaining states the 
question has not, to our knowledge, been presented to the courts for 
determination. 

Since this inquiry comes from Massachusetis, it may be of interest 
to the inquirer to know that the Massachusetts decision on this ques- 
tion is Fabens v. Mercantile Bank, 23 Pick. (Mass.) 330. In thiscase 
the plaintiff deposited a note for collection with the defendant bank. 
The defendant forwarded the note to a bank~in Philadelphia where 
the maker resided and where the note was payable. The note was not 
presented at maturity and this action was brought against the bank to 
recover dJamages for the neglect. It was held that the defendant per- 
formed its duty to the plaintiff when it forwarded the note to a solvent 
bank in good standing, and was not responsible for the negligence of 
that bank. In this case the court said: ‘‘When a note is deposited 
with a bank for collection, which is payable at another place, the 
whole duty of the bank so receiving the note in the first instance is 
seasonably to transmit the same to a suitable bank or other agent at 
the place of payment. And as a part of the same doctrine, it is 
well settled that, if the acceptor of a bill or promisor of a note has 
his residence in another place, it shail be presumed to have been in- 
tended and understood between the depositor for collection and the 
bank that it was to be transmitted to the place of residence of the 
promisor, and the same rule shall then apply as if, on the face of 
the note, it was payable at that place.’’ 

The decisions referred to do not happen to be cases wherein the 
default complained of was the insolvency of the correspondent bank 
after it had received the proceeds of the collection; the principle in- 
volved however is the same. 

Since the Milwaukee bank is absolved from liability to its depos- 
itor it has no claim to present against the St. Louis bank; but if, 
under circumstances which do not appear in the above inquiry, the Mil- 
waukee bank should claim to be the owner of the check, which it 
might do if it had permitted the depositor to draw the amount of the 
check before notice of its noncollection, and attempt to hold the St. 
Louis bank liable, the conclusion would be the same, for Missouri is 
one of the States holding that a collecting bank is not liable for the 
defaults of its correspondents. The Missouri decision in this regard 
is Daily v. Butchers & Drovers’ Bank, 56 Mo. 94. The same result, 
of course, would be reached if the depositor, the insurance comrany, 
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should claim that the St. Louis Bank was acting as its agent in the 
transaction and bring suit against it for the default of the Mobile 
bank. The question presented is one which is discussed in full in 
“Brady on Bank Checks,’’ a volume now being published by the 
BANKING LAW JOURNAL. , 

Whether or not the check constitutes a payment of the premium as 
between the drawer and the insurance company, presents another 
question and one not raised in the inquiry above. 


CHECK IN FULL PAYMENT OF ACCOUNT. 

Editor Banking Law Journal. , Onto, February 22, 1915. 

DEAR Sik:—John Doe, a depositor in the National City Bank, gives his check 
for five hundred dollars payable to the City Loan Co. On the face of the check is 
the memorandum in ink ‘‘in fall payment of account.’’ The City Loan Co. cancel 
this memorandum and present the check for payment.- The National City Bank 
cashes the check without referring to the memorandum. 

The City Loan Co. claim a balance still due them, but John Doe insists that 
' the acceptance of his check relieved him from further liability. 

Towhat extent is the National City Bark liable to John Doe for cashing his 
check after the memorandum had been cancelled ? 

Was the cancelling of the memorandum a ‘‘material alteration ?’’ 

Respectfully, CASHIER. 

Answer.—In our opinion the cancellation of the words ‘‘ in full pay- 
ment of account’’ are immaterial and throw no liability upon the bank. 

The question presented involves what is known in law as the doctrine 
of accord and satisfaction. In the application of this doctrine the cases 
are divided into two classes, the division being made with reference to 
the nature of the claim. In one class are those cases in which the 
claim is fora liquidated amount, that is in which there is no dispute 
or uncertainty as to the amount due. .In the other class are those 
cases in which the claim is for an unliquidated or uncertain amount 
and in which the amount of the claim is disputed by the parties. In- 
asmuch as the above inquiry does not set forth facts from which it can 
be determined whether or not the claim involved is a disputed one, we 
shall refer to the rules of law applicable to both classes. In order to 
constitute a disputed claim, it isimmaterial that there is no solid founda- 
tion for the dispute between the parties. If there is in fact an honest 
dispute, the court will not inquire into its merits. But an arbitrary 
refusal to pay based on the mere pretense of the debtor does not create 
a dispute such as is here required. There must be a dispute in fact. 

Where the claim is liquidated and undisputed, it has always been 
held that the payment of a sum less than the amount due does not op- 
erate as a satisfaction of the debt, even though it is accepted as such, 
in the absence of a new consideration for the release of the balance of 
the claim, such as payment before the claim is due, or payment at a 
place different from that originally agreed upon. This is illustrated 
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by the case of Tucker v. Marvin, 2 Pa. Dist. Ct. Rep. 497. In this 
case A held a judgment against B for $161.34. B mailed his check for 
$75.00, “‘in full of all account or claims of whatever nature.’’ It was 
held that the acceptance of the check by A did not bar him from re- 
covering the balance of the judgment. 

In cases where an honest dispute arises between parties as to amount 
due, if the creditor accepts a sum less than the amount which he claims 
to be due to him, it is held that the debt is thereby extinguished and 
that the creditor cannot thereafter recover in an action against the 
debtor for the balance of the amount originally claimed by him. In 
the case of Fuller v. Kemp, 138 N. Y. 231, 30 N. E. Rep. 1034, the 
plaintiff brought suit to recover for services rendered by him, as 
physician, to the defendant. The plaintiff’s claim was unliquidated, 
that is, there had been no understanding or agreement between the 
parties as to the amount to be charged for the services rendered. The 
plaintiff sent in his bill for the sum of $670. The defendant acknowl- 
edged receipt of the bill, expressed surprise at its amount and sent a 
check for $400 in a letter stating that the check was in full settlement 
of the plaintiff’s claim for professional services. The plaintiff collected 
the check and sent a bill to the defendant for the balance which he 
claimed to be still due and owing to him. The defendant thereupon 
wrote to the plaintiff stating that the check had been sent as payment 
in full and requesting him to either return the money or retain it on 
the condition named. The plaintiffthen brought this action to recover 
the sum of $270 which he contended was still due him. It was held 
that there had been an accord and satisfaction of the claim and that 
the plaintiff could not recover. In this case the defendant might have 
waived the condition which he attached to the sending of the check by 
assenting tothe bill for the balance of the claim subsequently sent to 
him by the plaintiff, but the letter which he wrote to the plaintiff after 
the receipt of such second bill clearly showed his intention not to waive 
the benefit of the condition. 

In many instances the condition is written into the check itself in 
such words as ‘‘Payment in full’’ or ‘‘in full settlement of all claims.”’ 
It is held that the erasure or alteration of the condition expressed in 
the check by the creditor without notice to the debtor and without ob- 
taining his assent thereto does not prevent the acceptance of the check 
from constituting a satisfaction of the debt. In Gribble v. Raymond 
etc. Co., 124 N. Y. App. Div. 829, 109 N. Y. Supp. 242, the plaintiff 
brought suit for commissions claimed by him to be due from the de- 
fendant. There was a dispute between the parties as to the amount 
due. It appeared that the plaintiff had previously accepted from the 
defendant company a check on which was written these words: ‘‘Pay- 
ment in full for commissions to January ist, 1905.’’ The plaintiff 
struck out the words quoted and collected the money on the check with- 
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out making any protest to the defendant company and without its 
knowledge. This action was brought to recover a balance which he 
claimed to be due. It was held that, under the circumstances stated, 
there was a good accord and satisfaction, that the debt was completely 
paid and that the plaintiff could not recover. In the opinion it was 
said: ‘The plaintiff's claim was unliquidated. The defendant through 
its employees asserted its view of the contract and drew and delivered 
the check on that basis. The plaintiff had asserted a different claim 
under the contract and he accepted and used the check, knowing that 
the defendant claimed it was in full settlement, and having reason to 
believe that it was not the full amount to which he was entitled on the 
contract as he claimed it to be. This therefore was a plain case for 
the application of the doctrine of accord and satisfaction, and the plain- 
tiff was only entitled to recover on orders, if any, received after the 
first day of January, 1905, upon which he had not been paid.’’ To the 
same effect is the case of Hussey v. Crass, Tenn., 53S. W. Rep. 986. 
The situation presented then isthis. Ifthe claim, referred to in the 
above inquiry, was for a fixed or liquidated amount, the giving of the 
check for a sum less than that amount ‘‘infull payment of account’’ did 
not operate as a satisfaction of the debt even though accepted as such 
by the creditor. The cancellation of the words, ‘‘in full payment of 
account’’ did not, therefore, in any way affect the rights or liabilities 
of the parties and was immaterial. If, on the other hand, the amount 
of the claim was honestly disputed, the acceptance of the check by the 
creditor bearing the words ‘‘in full payment of account’’ operated as 
an accord and satisfaction and extinguished the debt, unless the credi- 
tor notified the debtor that he would receive the check as part pay- 
ment only and obtained the debtor’s express or implied assent to such 
action. And in this case also, the striking out of the words ‘‘in full 
payment of account’’ would have no bearing on the rights or liabilities 
of the parties and would, therefore, be immaterial. In either case,the 
payment of the check by the bank with the words in question crossed 
out could result in no loss to the drawer of the check, and there is no 
ground upon which the drawer is entitled to hold the bank liable. 


PAYMENT OF POSTDATED CHECK. 


Editor Banking Law Journal. , Lowa, February 20, 1915. 
Dear Sir:—What is the bank’s liability where a check drawn upon it was post - 
dated by the drawer and was presented for payment by the holder before the date 
written on the check? At the time the check was presented to the bank for pay- 
ment the drawer had on deposit to his credit a sufficient amount to pay the check, 
but the bank refused payment because of the fact that the check was postdated. 
However, at the request of the holder, the drawee bank made a memorandum of 
the check and agreed to hold a sufficient sum out of the drawer’s deposit to pay 
the check on presentment on the date named in the check. Before that date ar- 
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rived the drawer drew another check, this one not being postdated. When this 
second check was presented the bank refused payment because the drawer’s ac- 
count was not sufficient for that purpose after deducting the amount of the post- 
dated check. If it had not been for the postdated check and the reserving of 
funds to pay it, the depositor’s account would have been sufficient to pay the 
second check and that check would have been paid. The drawer now contends 
that his second check should have been paid irrespective of the postdated check 
and that the bank acted without authority in holding out funds sufficient to pay 
the postdated check. Yours truly, CASHIER. 

Answer.— The bank should not have set aside funds for the purpose 
of meeting the postdated check, and by this action it probably ren- 
ders itself subject to an action for damages at the instance of the de- 
positor. There is no doubt that a drawer may postdate his check and 
that upon the arrival of the day of its date it becomes a valid instru- 
ment, but until the arrival of its date it has no existence in law. 
When a check of this kind is presented in advance of its date, the 
drawee bank, even though it has funds of the drawer on deposit suffi- 
cient to pay it, should not make payment or set aside any portion of 
the drawer’s deposit for that purpose. The drawer of a postdated 
check does not undertake to have funds in the hands of the drawee 
for the payment of the check before the arrival of the time at which 
the check bears date. He is justified in assuming that the bank will 
not take any action in regard to the check until that time, and is en- 
titled to have the bank pay any checks drawn by him in the mean- 
time, provided his account is sufficient for that purpose. In the case 
of Smith v. Maddox-Rucker Banking Co., 8 Ga. App. 288, 68 S. E. 
Rep. 1092, it appeared that a check drawn by the plaintiff on the de- 
fendant bank for the sum of $140, dated May 15, was presented to the 
bank in charge of the plaintiff’s account on April 17th. In the mean- 
time the plaintiff drew two checks which the bank refused on present- 
ment on the ground of insufficient funds. It was shown that the de- 
posit would have been sufficient to pay the two checks had the check 
for $140 not been charged against the plaintiff’s account. It was held 
that the defendant was liable in damages and a verdict of $400 in favor 
of the plaintiff was affirmed. The amount of damages which may be 
recovered in cases of this kind depends entirely upon the circum- 
stances involved. 


DEPOSIT OF CHECK PAYABLE TO ADMINISTRATOR. 


Editor Banking Law Journal. , PennsyLvania, February 24, 1915. 

’ Dear Srr:—In dealing with an administrator the question sometimes comes 
up as to whether a bank assumes any risk in permitting an administsator to de- 
posit, in his own individual account, checks which he receives as administrator. 
That is to-say, we have a depositor who is appointed to act as administrator of an 
estate. Later he collects amounts owing to the estate and deposits the checks re- 
ceived by him in such transactions in his personal account along with other checks 
payable to him personally. If the depositor should subsequently withdraw from 
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the bank the amount of these checks and use the money without accounting to 
the estate for it, would the bank in any way be liable to the estate ? 


Yours truly, CASHIER. 


Answer.—In cases of this kind it is generally held that the bank 
is not liable in the absence of negligence on its part. Where a check 
is made payable to the order of an administrator, or to the order of 
any other person acting in a fiduciary capacity, such as agent, trustee 
or guardian, representing money due the payee in his fiduciary capac- 
ity, and nothing appears on the check indicating the fiduciary charac- 
ter of the payee, a bank is entitled, in the absence of notice, to treat 
and deal with the payee asthe owner of the check. So far as the bank 
is concerned, the payee has the right to indorse the check,. deposit 
with it the proceeds, and draw against it with checks properly signed. 

The question has often been raised as to whether a bank acts prop- 
erly in permitting the payee of a check, payable to him in a represen- 
tative capacity, as a check payable to the order of ‘‘A. B., Adminis- 
trator,’’ to deposit such check in his individual account and check out 
the proceeds. It is uniformly held that a bank may, without risk of 
liability, permit such checks to be deposited to the individual credit 
of the person named therein as payee, and that it is not liable to the 
estate or person for whose benefit the checks were received by the 
payee, on the event that he withdraws the money and applies it wrong- 
fully tohis own use. Depositing such a check to the individual credit 
of the payee is merely the equivalent of depositing the check in an ac- 
count in his name as administrator, trustee or guardian, withdrawing 
the amount on properly signed checks and depositing the proceeds in 
his personal account. The mere knowledge on the part of the bank 
that a check, payable to a person in a representative capacity, is de- 
posited by him to his personal credit, does not charge the bank with 
notice that he is acting dishonestly. The bank is entitled to assume 
that he will devote the proceeds to the use for which they were intend- 
ed. Safe Deposit & Trust Co. v. Diamond Nat. Bank, 194 Pa. 334, 44 
Atl. Rep. 1064. 

Thus, where a guardian deposited a check, payable to him as guard- 
ian, in an account in his individual name in the defendant bank, and 
afterwards drew out and misappropriated the money, it was held that 
the bank was not liable to the minor or guardian’s bondsman. United 
States F. & G. Co. v. First Nat. Bank, Cal., 123 Pac. Rep. 352. In an- 
other case a check payable to a person as guardian was indorsed by 
him for deposit to the credit of a corporation and deposited by the 
corporation in its account. It was held that the bank was under 
no duty to question the title of the depositor, and that the ward upon 
coming of age could not hold the bank liable for the amount of the 
check. Hood v. Kensington Nat. Bank, 230 Pa. 508, 79 Atl. Rep. 
714. 
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THE PAN-AMERICAN BANK MEASURE. 


The utility of an international banking institution, conducted up- 
on sound financial methods, to emancipate our commerce from the 
heavy tolls exacted upon exchanges of credits through foreign banks, 
is approved by commercial experience. The necessity of such a bank 
in dealing with markets in the Latin-American republics, was vainly 
urged in 1890 by the late James G. Biaine then Secretary of State, 
and other statesmen. Such efforts cannot stop, however, as our com- 
merce with South America is increasing and should not be subjected 
to the espionage of European banking methods, nor hampered by the 
delays incident to payments and collections of credits, particularly 
those incidental to dependence upon accommodations in a country in- 
volved in a war to which the United States is not party. A bill fora 
Pan-American Bank, now before Congress, will be urged at the long 
session of the Sixty-Fourth Congress. It may require modification of 
some radical features to find approval but, even in its present shape, 
the measure is better adapted to its purpose than was the original 
Federal Reserve Bank bill. 

Congressman Harvey Helm of Kentucky, made a series of pithy 
statements of fact in his speech to the House of Representatives upon 
the bill, February 6, which commanded attention to its provisions for 
the betterment of commercial facilities. Mr. Helm furnished statis- 
tics and arguments which compel thoughtful consideration of all who 
honestly seek the ‘“‘economy of dollar credits’’ in place of costly ster- 
ling exchange in the trade with South America. 

The bill provides for a $25,000.000 bank to be located at Ancon in 
the Canal Zone, with branches in this and other countries under the 
supervision of the Federal Reserve Board. The United States is to 
furnish capital through a sale of bonds up to 52 per cent. of the issue. 
The bank will have 7 directors, 3 of them to be chosen by minority 
stockholders and among which may be included South American 
governments. The bank will issue no notes for circulation, will be in 
fact a bank for coin and bullion credits. Its powers will include those 
held by Federal Reserve and nationalbanks. The bank is to buy and 
sell foreign and domestic exchange from and to foreign and American 
persons, banks and corporations, of the kind and maturities made eli- 
gible under the Federal Reserve Act. Other powers, beyond those 
held by our banks, pertain to the necessities of trade in the Latin- 
American republics, and permit dealing in and loans upon silver bul- 
lion, as well as gold, and loans upon the hypothecation of bonds and 
notes of foreign countries, and bills, notes, revenue bonds and war- 
rants, issued in anticipation of receipts of assured revenues of foreign 
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governments, and also irrigation, drainage and reclamation securities 
of such governments, under rules prescribed by the Federal Reserve 
Board. The bank may open bank accounts, appoint correspondents 
and establish agencies in any country; and may buy and sell exchange 
through such agencies. It may open branches anywhere, in Central 
and South America, the West Indies or this country. Wherever such 
branches may be established, loans upon real estate may be made up 
to 25 per cent. of the capital, or to one-third of the deposits in such 
branch. 

Some of these powers appear inadvisable, particularly that of loans 
upon real estate in foreign countries, whieh are not a function of inter- 
national trade relations and in which the money of the United States 
should not not be hazarded. The location of such a bank in Ancon is 
not secure against invasion during a foreign war and might better be 
changed to a seaport like New York or a Gulfport, say New Orleans. 
The most objectionable feature is that an offender against the act, or 
the Federal Reserve Act, or any other banking act of the United States, 
may be prosecuted for an offense committed outside this country in any 
district, in which arrest is made, without reference to the statute of 
limitations; that is to say, need not be brought back for trial in the 
state where the offense may have been committed. Some of the re- 
strictions imitate too closely the Federal Reserve Act to be of service 
in foreign trade to other than alien interests. But the plan and scope 
of the measure offers room for improvements to greatly better the exist- 
ing lack of regulation of American exchanges of credits, which con- 
stantly tends to heavier burdens to both importers and exporters. 

Mr. Helm included in his speech valuable statistics of trade with 
the republics of South America, excerpts from the report and recom- 
mendations of the Latin-American Trade Committee appointed by 
Secretary of Commerce W. C. Redfield, pursuant to the resolution of 
the Latin-American Conference at Washington, September 10, 1914; 
a report upon South American trade problems by Charles Lyon Chan- 
dler of the American Consular Service; the Brosius*report, H. R., 
3054, Fifty-Fourth Cong. 2d sess., upon the same subject; and the letter 
of Secretary of State Blaine transmitting to Congress the recommenda- 
tions of the International American Conference of 1890 in Washington. 

Representative Helm declared that this country was limited in fa- 
cilities both of banking, transportation, press and mercantile agencies 
of information upon South American trade. What was needed was a 
bank of sufficient magnitude to handle the business of a continent. 
The republics south of Panama need money and credit to bring their 
products to our market without the necessity of collections through 
London. If this country could give the service of its credits, the bank- 
ing business would come to New York. He urged that sterling ex- 
change was now the only form of credit obtainable for use in Latin 
Anerica. The banks down there did not know and would not recog- 





THE PAN-AMERICAN BANK MEASURE 195 


nize nor accept{United States treasury notes; are not familiar with nor 
subject to our methods of short term business credits. The balance of 
trade with almost every Southern republic is against this country. If 
such adverse balances could be handled as a banking proposition by 
an American institution, it would be money in our pockets. But it 
could not be handled through agencies of national banks limited in 
capital and facilities. Mr. Helm described present exchange methods 
thus: 

‘‘We buy a cargo of hides or wool in the Argentine and how do 
you make your settlement? You buy a London draft. What does 
that mean? You have to take United States gold and deposit it in 
London. That takes away good reserve money and gives London the 
use of our gold; that gives them the interest on it and enables Lon- 
don to be the clearing house of the world. New York has the opportu- 
nity to be the clearing house of the world, if we will only act and act 
promptly, strike while the iron is hot, make hay while the sun shines. © 
We buy coffee from Brazil. We send our money to London; it is sent 
by draft to Brazil and they send the draft back again; there is about 
90 days or longer consumed in the transaction, and we are out the use 
of that money for that length of time. Before the outbreak of the 
European war, our exports to Central and South America were de- 
creasing, while our imports were increasing. How to divert this flow 
of trade current in our direction is one of the problems of the immedi- 
ate future, and is a matter of much interest and concern to us.’’ 


A NEW DEVELOPMENT IN INTERNATIONAL BANKING. 


The Irving National Bank of New York announces that under new arrangements 
with the National Bank of Greece the Drachma, for the first time, is made the basis of 
direct exchange relations between this country and Greece. Heretofore all transac- 
tions with Greece have been on the basis of Francs or Pounds Sterling, necessitating 
settlement through Paris or London. 

This initiative on the part of the Irving National is another indication of the tend-- 
ency in this country to eliminate the toll unnecessarily paid to the bankers in the older 
financial centers of the world. 

This interesting development is one more innovation in world relations that has 
come about through the European war. American bankers for several months have 
noticed a tendency on the part of their foreign correspondents in neutral countries 
to deal directly with the United States. Until the outbreak of hostilities in August, 
practically al] of the foreign exchange business between these countries and the United 
States passed through the intermediary banking centers of London, Paris or Berlin. 

In many directions there is now a feeling that the time has come to dispense with 
roundabout trade customs and traditions and establish direct relations. The new rela- 
tionship between the Irving Bank and the National Bank of Greece is one step in the 
realization of this tendency. 
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DATES OF 1915 BANKERS’ CONVENTIONS. 



























Hl Name. Place. Date. Secretary. Address. 

{ eee Seattle, Wash..... September 6-11.F. E. Farnsworth.N. Y. City. 
ee icdesnks sae San Francisco, Cal. August 18, 20..Geo. E. Allen..... N. Y. City. 
Alabama.......... Birmiogham...... May 10, 12..... McLane Tilton, Jr. Pell City. 

i Arkansas......... Fort Smith........June 2......... R. E. Wait........ Little Rock. 

i California......... San Francisco..... May 27, 29..... J. H. Colburn..... SanFrancisco 

\ Phovida.......... Palatka........... March 26, 29...G. R. De Saussure .Jacksonville. 

i Georgia........... Savannah......... May 27, 29..... Haynes McFadden. Atlanta. 

i PN sis cceecence Lewiston.......... June 16, 17....3. W. Robinson .. . Boise. 

i Nd dt kee stead Davenport ........ June 22, 23....P. W. Hall........ Des Moines. 

i ee Independence..... May 11, a. .W. W. Bowman...Topeka. 

! Louisiana......... New Orleans....... April 15, 16....L. O. Broussard. _.. Abbeville. 
Maryland......... Cape May, N.J....June 22, 23, 24.Chas. Hann....... Baltimore. 
Michigan.......... Grand Rapids..... PND bp akcnacacs Mrs. H. M. Brown. Detroit. 

i Minnesota ........ th A June 29, 30 ....G. H. Richards... . Minneapolis. 

i Mississippi........ eee 3. ee T. H. Dickson. ....Vieksburg. 
Missouri.......... Kansas City....... May 24, 26..... W. F. Keyser..... Sedalia. 
Montana.......... Glacier Park......5 september 3, 4..H. V. Alward..... Kalispell. 

’ New England...... eew Eaetam., Ch... Pee BE. OD. oo. 5 vvc ccc ccccssuccsces 
| North Dakota..... Bismarck .........: June 16,17..... W. C. McFadden. . Fargo. 

it SAE ne Cedarpoint........ June 23, 24..... S. B. Rankin ....So0.Charleston. 

i Oklahoma......... rere May 13, 14..... W. B. Harrison... .Okla. City. 

| Pennsylvania...... Cape May, N. J....June 17, 18....D. S. Kloss........ Tyrone 

i South Carolina....[sle of Palms..... June 15, 16.....L. G. Holleman...Anderson 

| South Dakota. ....Deadwood ........ June 24, 25..... J.B. Platt........ Clark. 

i Tennessee......... Nashville ......... April 27, 28....F. M. Mayfield... . Nashville. 

ee We rivdsvsieeds May 18, 20.....J. W. Hoopes..... Galveston. 

| Virginia.......... Old Point Comfort.June 17, 19 ....WalkerScott...... Farmville. 

i Washington....... IONS Sept. 6,7...... W. iH. Martin..... Ritzville. 

i West Virginia..... W. Sulphur Spgs. .July 15, 16..... Joa. S. Will....... Charleston 

| Wisconsin ........ Cruise on Lakes...June 19, 21.....Geo. D. Bartlett... Milwaukee. 





| THE ART OF ATTRACTIVE ADVERTISING. 
. Since advertising has become an important adjunct to every successful bank’s busi- 
ness the question, of how to make advertisements that will be not alone attractive but 
| ‘ efficient, is one that has puzzled the mind of many a banker. An advertisement must 


























not only be readable but convincing in order to produce results. The latest addition to 
‘this kind of literature is being fnrnished by the Fidelity Trust Company, of New York 
City, which has turned over a new leaf in the already large volume of bank advertising. 
This particular effort is in the form of a blotter, on one end of which is a copy of a 
a | handsome oil painting styled ‘“‘Yarding the Logs.” There is also a calendar, showing 
H | the month (for these blotters are supposed to be issued monthly) and above the calendar, 
in attractive type, is the following brief reference to the banking service rendered by 
the company: 


i. ‘Bank capital, surplus and volume of business are, after all, only the manifestations 
| of successful management. Thetrue test of banking efficiency is the personal service 
i | given to each individual depositor. 


“This institution gives the same kind of personal service to all depositors irrespec- 
tive of the size of their bank balances.” 


And then underneath all comes the clincher: 
‘This service exists for your benefit. Why not avail yourself of it ?” 

Besides the blotters the Fidelity Trust is also using some handsome colored stickers 
one of which refers to the safe deposit vaults and on another are these words: ‘‘Assets 
over $10,000,000. Interest paid on time and demand deposits.” 

The Fidelity Trust Company of New York is to be congratulated on its novel at- 
tempt to ‘‘blot” out old-time methods of bank advertising. 


FEDERAL RESERVE BANKS 


FEDERAL RESERVE BANKS. 


PAPER ELIGIBLE FOR REDISCOUNT. 


(The following instructions, which have been sent out to members of the Federal 
— in the St. Louis District, are equally applicable to all the twelve districts. 
EbIToR 


In reply to many inquiries received by the Federal Reserve Bank of St. Louis, from 
members as to the exact nature of paper eligible for rediscount the following instruc- 
tions have been sent to each member in the St. Louis district: 

Notes Which Are Not Eligible. 

(i) Notes payable on demand; (2) notes given for land, or fixed investment of any 
kind, or for permanent improvements; (3) notes given for carrying or trading in stocks 
or bonds, (except U. S. bonds); (4) motes given for investments of amerely speculative 
character whether madein merchandise or otherwise. 


Defining Eligible Paper. 

(1) All paper must have a fixed maturity; (2) Agricultural paper or paper based on 
live stock may have a maturity not exceeding six months from the date it is offered for 
rediscount ; (3) All other paper must mature within ninety days from the date it is of- 
fered for rediscount. 

NOTE:—If the paper was written for a longer period; it is rediscountable by this 
bank if its maturity from date it is offered comes within the required limits. 

In a general way, your noteseligible for rediscount must be of the following char- 
acter: The proceeds of the note must have been used or are to be used in producing, 
purchasing, carrying or marketing goods in one or more of the steps of the process of 
production, manufacture and distribution. 


Method of Certifying Eligibility. 

In practice, the positive assurance can seldom be made that the particular sum of 
money represented by the note offered has been used in this way. It is sufficient to 
know that alike sum of money of the note-maker has been so used. If the financial 
statement of the note-maker shows an excess of quick assets over current liabilities, it 
may be accepted as sufficient evidence that the money is currently employed in the 
note-maker’s business. Member banks may certify that paper offered is eligible with 
this understanding. 


Defining Quick Assets And Current Liabilities. 

It must be kept distinctly in mind that there is a marked difference between fixed 
assets and quick assets. To dstermine what constitutes quick assets, these are broadly 
defined to be: Articles intended for sale in the customary transaction of the note- 
maker’s business, and resulting assets created by their sale, viz., cash; accounts re- 
ceivable; notes recivable. 

These quick assets are what the borrower chiefly relies on promptly to meet his 
current liabilities. 

Current liabilities are the debts of the note-maker contracted chiefly for the things 
he expects to sell and which he must pay within a short time, as distinguished from 
debts maturing over a period of years. He must be prepared to meet his current lia- 
bilities from week to week or month to month, whereas his long-time debts he prepares 
to meet by years. 

Jobbersand wholesale dealers stand between the original producers and the retail- 
ers. Attention is called to the fact that the accounts receiverable ofa jobber are largely 
due frem the retail merchants and are collectible as a rule, and that his merchandise is 
in unbroken packages and readily salable in the event of liquidation. 

The Quich Assets of « Jobber include: Cash; accounts receivable; bills receivable; 
merchandise. 

When a satisfactory margin of quich assets is shown over current liabilities it may 
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be considered as sufficient evidence that his notes are given for commercial transactions 
and as such are eligible for rediscount. 

Retail merchants stand between the wholesale dealers and the general publicin the 
distribution of merchandise. The quick assets in the financial statement of retail mer- 
chants include the same items as those listed under jobbers and wholesale dealers. 

Manufacturers of staple merchandise sold through the regular channels of trade 
siand close to the source of production. Their accounts receivable are due from mer- 
chants and other distributers. Their raw material and finished product gennerally com- 
mand aready sale in the event of liquidation. Notes given by manufacturers for the 
purchase of raw material and for manufacturing and carrying the same to the season 
when it is customarily salable, are eligible for rediscount. 

Agricultural paper. The term ‘‘Loans for Agricultural purposes,” is intended to 
cover advances made to farmers, planters and cattlemen, for the raising of crops, pur- 
chasing and preparing live stock for market, and for carryingon the ordinary operations 
of agriculture. The proceeds of the note should be or should have been used for the 
purpose of keeping the farm a goingconcern. Loans made to farmers for capital in- 
vestment such as part payments on Jand, permanent improvements, etc., are not within 
the requirement of the Federal Reserve Act. 

It is not always necessary that a farmer's note be secured by chattel mortgage. It 
is necessary, however,that the proceeds of his note be so used by him that from the sale 
of the resulting products (crops, cattle, etc.) the note will be paid. When the notes are 
not secured by chattel mortgage, a financial statement of the note-maker should accom- 
pany the note. 


COMMERCIAL CONDITIONS IN PITTSBURGH. 


The Peoples National Bank of Pittsburgh comments in its March letter on local 


conditions as follows: 

‘Business in the Pittsburgh district is slowly but steadily improving. Its pro- 
gress, however, is very irregular, even within the same general industries, and the 
contradictory reports received therefrom are responsible for much confusion of senti- 
ment, which makes it difficult to generalize the situation in a way to leave a true im- 
pression. For example, if, in appraising steel trade conditions, one were to take only 
the reports on tin plate, tubing and certain wire products, the conclusion would be 
that operations are averaging nearly normal, because some of these departments are 
running between 80 and 90 per cent of capacity. When it is stated that the industry 
as a whgle is operating only about 60 per cent. of capacity (which is far from a profit- 
able basis), it must be obvious that some departments are still very dull. There has 
been a very encouraging increase in the number of blast furnaces in operation which 
resulted in a corresponding increase in the consumption of coke. It is too early in the 
season to forecast probable building operations during the spring and summer, but in 
the city proper no large projects similar to those undertaken at this time last year are 
now being considered. However, a considerable amount of small building operations 
are in prospect, and the recent public statement by President James A. Farrell that 
the Steel Corporation intended to resume new construction work in this district has 
produced a distinctly favorable effect. 

‘‘What is really hoped for in an industrial and commercial way is not great activ- 
ity, certainly nothing approaching a boom; but a steady increase in prodnction to meet 
urgent requirements of wear and tear, which will foot up a fairly large aggregate of 
business. Experience has repeatedly demonstrated that a country like the Uuited 
States can run along from hand to mouth for a limited period, and then at least partial 
revival must take place even if there is no special incentive. The casé of an individual 
will illustrate that of a nation. A garment, or a house or a barn, may be made useable 
with acertain amount of patching and repairing, when it must be replaced with the 
absolutely new.” 
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ANNUAL BANQUET OF NEW YORK CHAPTER A. I. B. 


The fourteenth annual banquet of New York Chapter A. I. B. was held onthe even- 
ing of February 13. Over seven hundred members and guests attended. O. Howard 
Wolfe, president of the chapter welcomed the guests and also presided as toastmaster. 

Wilham S. Evans, who is the national president of the Institute spoke of it as 
standing for big things in finance and of its 15,000 members scattered throughout the 
country who are made up of ambitious, determined young men feeling an interest for a 
closer inquiry into their daily business and grasping the opportunities afforded by the 
Institute. He also congratulated New York Chapter on the work it is doing. 

Benjamin Strong, Jr., Governor of the Federal Reserve Bank of New York, made a 
brief address in which among other things he referred to an article which recently ap- 
peared ina New York daily newspaper to the effect that there was no longer any very 
great inducement for young men to seek employment in banks in New York; that the 
ranks were pretty full, advancement slow and the salaries small. ‘He took exception to 
this article because the records show that the banking resources of New York City double 
every fifteen years and that, in itself, is a complete answer to the statement that bank- 
ing opportunity is lacking in New York. 

Professor Jenks of the New York University, spoke of the growing tendency toward 
government ownership. By way of illustration he said: ‘‘A few months ago because I 
had some curiosity about the matter and because also it had been suggested by others 
who were interested that an investigation be made, an institution with which I was con- 
nected made a very simple, primary and elementary investigation ot some of the work 
done by the Parcels Post as contrasted and compared with the work done by the ex- 
press companies. 1,000 letters were sent out to shippersinall lines of industry scattered 
throughout the United States with a detailed schedule of inquiries as to which gave the 
better service along numerous specific lines that were named in the questions. The 
people who answered had on the average so much business that they were sending about 
118,000 parcels every day. It was a large enough list so that the answers could give us 
a pretty fair judgment as to the way the shippers felt. A very large majority said that 
the Post Office through the Parcels Post gave them a cheaper service than the express 
companies,but the large majority of them preferred the express companies, for the rea- 
son that they were superior in speed, in pick-up and delivery, in care in transit, in col- 
lections, in cost of insurance, in tracing of lost packages and in adjustment of claims. 


BOSTON CHAPTER A. I. B. 


Although the annual convention of the American Institute of Banking is still sev- 
eral months away, Boston Chapter is in the field and proposes Robert H. Bean for the 
next president of the Institute. Mr. Bean is one of the best-known younger members of 
the banking fraternity in his home city and enjoys a wide acquaintance throughout the 
country, due largely tohis activities in the work of the local chapter, of which he has 
held the office of president for two terms. 

Boston Chapter feels that in presenting Mr. Bean’s name it offers a man who not 
only knows the Institute thoroughly, but in addition, has at heart the educational needs 
of the younger men in the banking business, having served for 18 years in various respon- 
sible positions—first with the Third National and later with the National Union Bank. 
He is treasurer of the Old South Trust Company, organized during the past year. 


LOUIS W. FRICKE. 


Louis W. Fricke, assistant Secretary of the Mississippi Valley Trust Company of 
St. Louis died on January 30, last. Mr. Fricke was born and educated in St. Louis and 
for the greater part of his life had been connected with banking institutions in his na- 
tive city. He commenced his banking expericnce withthe Merchants-Laclede National 
Bank. Eighteen years ago he went to the Mississippi Valley Trust with which institu- 
tion he has ever since been connected. He was a member of several fraternal societies. 
He was also a prominent member of the American Institute of Banking. 
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BOOK NOTICES. 


History oF MopERN Banks oF Issue. 

‘*History of Modern Banks of Issue,” by Charles A. Conant, fifth edition, re- 
vised and enlarged. According to the preface eighteen years have elapsed since 
the first edition was published and these have been years of remarkable progress in 
monetary science and marked, as well, by most important changes in the financial 
systems not only of this country but Europe. So important are these changes that 
the author has ad ‘ed two new chapters, one on the ‘‘Federal Reserve Act” and 
the other on the ‘‘Banks in the European War.” 

As to the Federal Reserve Act, the author says that many of the provisions 
suggested by the National Monetary Commission have been adopted by the reserve 
act, which was intended and framed to meet three serious defects in the national 
banking system, to wit: (1) lack of concentration of banking reserves; (2) lack of 
elasticityin the system of note issue and (3) absence of adequate facilities for expand- 
ing credit in periods of pressure through the system of rediscounts generally em- 
ployed at European banks of issue. The powers and duties of the banks under 
this new system are referred to serially, as well as the wide powers of the Federal 
. Reserve Board which seems to have been constituted to bind the various parts of 
the system together. The workings of the system are made so plain that no one 
who reads them can fail to understand. 

The last chapter in the book shows the paralyzing effects of the bursting of 
the European war cloud in August last, and how our banking and credit system 
stood the test, with a brief reference to how the Bank of England and the central 
banks of France, Germany and Russia fortified themselves against possible contin- 
gencies, together with the working and effect of the moratorium. The whole chap- 
ter gives an interesting and up-to-date recital of the manner in which the banks, 
not only in this country but in Europe, handled the financial situation caused by 
the sudden and unexpected outbreak of the war. The volume can be recommended 
to the general reader or any one who wishes to become familiar with the theory of 
banking as well as its history from the beginning. It is a valuable addition to 
any library. 

Published by G. P. Putnam’s Sons, New York and London, price $3.50. 


THe Act To REGULATE COMMERCE. 

“The Act to Regulate Commerce” and supplemental acts, is the title of a book just 
published by the La Salle Extension University of Chicago. The author is Herbert C. 
Lust, of the Chicago Bar. 

Although the Interstate Commerce Act, which is the true title of the law, has been 
on the statute books for over a quarter of a century it is doubtful if those who are di- 
rectly affected by it are familiar with its requirements and workings. To all such this 
book is especially valuable. 

The Interstate Commerce Commission was created in 1887. Its purpose was to 
regulate such traffic moving between the various states as was not already regulated by 
state commissions. The authority under which the Commission was created and given 
its powers is the Interstate Commerce Act. According to the author, this has become 
the most magnificent instance of regulation of great public utilities that modern civil- 
ization has developed. In 1903, the Elkins amendments, providing for drastic punish- 
ment for giving rebates or concessions were passed, and in 1906 and 1910 additional 
amendments were passed giving the Commission the power to enforce one of the most 
elaborate systems of government regulation ever devised. There are about 15,000 prin 
ciples governing the movement of interstate traffic which have been analyzed and clas- 
sified so as to be easily accessible and understandable. Any one reading this book can 
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not fail to become thoroughly familiar with all the provisions of the Interstate Law. 
Sold by the publishers above named for $1.75 per copy. 

The same publishers have also issued another book entitled the ‘‘Law of Carriers of 
Goods.” It is a small volume of only 180 pages, but it might justly be called ‘‘multum 
in parvo.” Theauthor, Ralph Merriam, says it ‘‘is intended to supply the reader with 
a knowledge of the elementary principles of the law of carriers of goods, and to furnish 
an analysis and application of the decisions of the courts.” It is a work which should 
be on every business man’s desk. Price $1.25. 


Ranp McNatiy Bankers Dtrecrory. 

Although a little late this time, owing tothe delay of bankers in giving the informa- 
tion necessary in order to make it an accurate, up-to-date directory, the January edition 
the old reliable ‘‘Blue Book” has been received. It is the first on the market and is 
published nearer the date of the information it contains than any other similar publica- 
tion. Asusual it gives its subscribers some new features one of them being this, of 
which the publishers say: 

‘We have entered into an agreement with the American Surety Co., whereby they 
bond a portion of our attorneys’ list. We have done this so that our subscribers,— 
banks, business houses and lawyers—may be able to send their out-of-town legal business 
- to these attorneys without fear of loss. This new feature should prove of great value to 
a large percentage of our subscribers.” 

The directory also shows the Federal Reserve District to which each bank belongs 
and gives complete data in regard to each of the Federal Reserve banks. 

Bankers who wish reliable information regarding banks throughout the country, 
recognize the value of the Rand McNally book. 


WHAT THE MORRIS PLAN IS. 


The Morris Plan Company of New York, recently opened for business in the office 
of the Industrial Finance Corporation, 52 William street. There are now sixteen com- 
panies in various cities of the United States and two more in process of organization 
operating under this plan. Italy, France, Germany and other European countries 
have provided similar facilities for small borrowers and savers. The late J. P. Morgan 
when asked, by a committee by whom he was being questioned, if commercial credit 
was not primarily based upon money or property is said to have answered: ‘‘No; the 
first thing is character.” And the Morris Plan is operated on the principle that char- 
acter is the basis of credit. 

The Morris Plan was devised over.14 years ago by Arthur J. Morris, a lawyer, of 
Norfolk, Va. He became impressed with the fact that persons of small means—the 
artisan, the laborer and the clerk, constituting three fourths of the entire population 
—although able to secure credit in merchandise on satisfactory terms, were almost en- 
tirely unable to procure credit in money except from usurious money lenders. He 
determined to devise a plan that would meet this economic need and, after spending 
much time in study and research, he came to the conclusion that European experience 
and example furnished a good basis for a system of loans and investments that would 
supply American needs. His plan is an adaptation of the different foreign systems to 
the fundamental principles of American banking. 

In brief this is how the Morris Plan works: A salaried employee has an immedi- 
ate need of, say, $100 in cash. He applies at banks of discount and is told either that 
they do not make such small loans or else that he is not a depositor, and of course a 
savings bank will not loan except on real estate or gilt-edged collateral security. Event- 
ually he goes to the Morris institution where he finds that his character is an asset. 
He is only asked to give a note with two satisfactory indorsers; and if, upon investiga- 
tion his and the indorsers’ ‘‘character” are found to be all right he receives the money. 
The borrower is only required to pay $2 each week, so that at the end of fifty weeks 
the loan will be paid, as the interest at six per cent. has already been taken out. 
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THE MARCH MAGAZINES. 


CURRENT EVENTS CONCISELY CONSIDERED. 


The magazines for March furnish the usual amount of interesting and valuable 
reading matter. 

The ‘‘ Review of Reviews” under the heading of ‘‘The Progress of the World” dis- 
cusses the food question, showing actual conditions in England, France and Russia, 
and throwing a sop to the hungry by predicting large crops, and probably lower prices 
of breadstuffs, vegetables and fruits as well as poultry, swine and other foods. The 
opening of the Panama-Pacific Exposition, with illustrations, is vividly portrayed by 
CharlesC. Moore. The ‘‘Recent Italian Earthquake” is also described by John L. Rich. 
Richard Spillane also contributes an interesting article on ‘‘The Improved Outlook for 
Cotton.” Among other things he refers to the part cotton plays in the manufacture of 
powder, showing that all the powder made in the United States, Russia, France and 
Germany, and 70 per cent. of that made in England is manufactured out of gun cotton. 
Woman suffrage and prohibition is also touched on, with portraits, cartoons and other 
illustrations. 

The ‘‘Century” treats its readers to two interesting articles, one by Secretary of 
War, Daniels, and the other by Simon Lake on ‘‘National Defense,” in which the use of 
submarines, as an offensive and defensive instrument of international peace, is dis- 
cussed. Edwin D. Schoonmaker writes about ‘‘The Democratic Russians” and in- 
dulges in some speculation as to the future development of the Russian people. The 
Rev. P. Gavan Duffy discusses the ‘‘ Bondage of Modern Religion.” The Infanta Eu- 
lalia begins a series of talks about courts and royalty based upon her own reminiscences. 
She says that nowhere, not even in Madrid, is there so much ceremonial as at the court 
of Berlin. The sporting fraternity is given a description by Inez Haynes Gilmore, of 
the Ritchie-Murphy prize fight in San Francisco. Some fine drawings are also fur- 
nished by Oliver Herford. 

“Current Opinion” devotes considerable space to the Earpean war. ‘‘Germany’s 
war zoue decree and the peril it carries to the United States ™ and the ‘‘ Possibilities of an 
early peace being discussed by European experts” are the leading features. ‘‘The part 
Japan may yet playin the war” gives much food for reflection, and the ‘‘Political effect 
of the ship-purchase fight” is regarded as a premature opening of the next presidential 
contest. ‘‘A woman’s crusade for peace” is also well worth reading. All in allit is an 
unusually good number and no doubt reflects current public opinion. 


HOUSE ORGANS. 


One of the brightest, cleanest, spiciest and, above all, instructive house organs that 
comes to our desk is ‘‘The Fidelity Spirit,” published by the Fidelity Trust Company of 
Kansas City, and edited by W. R. Snodgrass. 

In the February issue, after devoting a number of pages to short, interesting articles 
on the sunny side of finance and banking, there is a sketch accompanied by portraits of 
four employees of the Fidelity, which indicates that these gentlemen have the ‘* Spirit” ” 
to help build up a progressive institution like the Fidelity Trust Company. The only 
semblance of an advertisement appearing in the ‘‘ Spirit” is the names of the four com- 
panies on the front cover controlled by the Fidelity Trust. The others are The Fidelity 
Safe Deposit Company, The Fidelity Savings Trust Company and The Kansas City 
Title Company. 

The Bankine Law Journat extends its compliments to the ‘*‘ Spirit.” its editor and 
publisher, upon the dignity of such a house organ. 
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RESERVE AGENTS APPROVED IN FEBRUARY. 


The following banks were approved as Reserve Agents in February: 

Chatham & Phenix National Bank, New York, for Island City National Bank, 
Key West, Fla , Peekskill Nat. Bank, Peekskill, N. Y., Citizens Nat. Bank, Crosby- 
ton, Tex., First Nat. Bank, Artesia, N. M., Citizens Nat. Bank Chattanooga, Tenn., 
First Nat. Bank, Hobart, Okla. 

Mechanics & Metals National Bank, New York,for First National Bank, Holden- 
ville, Okla., Broadway Nat. Bank, Nashville, Tenn., First Nat. Bank, Lakefield, 
Minn. 

Chase National Bank, New York, for First Nat. Bank, Camas, Wash. 


. Chemical National Bank, New York, for Boone County Nat. Bank, Columbia, 
Mo. 


National Park Bank, New York, for First National Bank, Bardwell, Tex., 
First Nat. Bank, Atmore, Ala. 

Hanover National Bank, New York, for First National Bank, Dawson, Tex., 
First Nat. Bank. Nixon, Tex., Citizens Nat. Bank, Nampa, Ida. 

Coal & Iron National Bank, New York, for First Nat. Bank, Green 
River, Wyo. 

Liberty National Bank, New York, for Citizens National Bank,Faribault, Minn. 

National Bank of Commerce, New York, for Exchange National Bank, Mari- 
etta, Pa. 

Continental & Commercial National Bank, Chicago, for Union County Nat. 
Bink, Liberty, Ind., First Nat. Bank, Morrisonville, Ill., First Nat. Bank, Itta 
Bena, Miss., St. Johns National Bank, St: Johns, Mich. 

National City Bank,Chicago, for First Nat. Bank, Bessemer, Mich. 

Philadelphia National Bank, Philadelphia, for Nat. City Bank, Lynn, Mass. 

Corn Exchange National Bank, Philadelphia, for First Nat. Bank Jefferson- 
ville, N. Y. 

Fourth Street National Bank, Philadelphia, for Exchange National Bank, 
Marietta, Pa. 

Girard ‘National Bank, Philadelphia, for Exchange Nat. Bank, Marietta, Pa. 

Mechanics-American Nat. Bank, St. Louis, for First Nat. Bank, Lebanon, 
Mo., First Nat. Bank, Enfield, Ill. 

Mellon National Bank, Pittsburgh, for First National Bank, Schellburg, Pa. 

Peoples Nat. Bank, Pittsburgh, for First National Bank, Aspinwall, Pa. 

First National Bank, Cleveland, for First Nat. Bank, Convoy, O. 


THE ST. LOUIS COMMUNITY TRUST. 


This institution, which has recently commenced business, was created by a resolu- 
tion adopted by the board of directors of the St. Louis Union Trust Company on Janu 
ary 21,1915. Asthe name implies, it is a public trust, created for the use and benefit 
of the entire community. The principal fundis to bein charge of the St. Louis Union 
Trust Company, as trustee, while the income available for the purposes of the trust is to 
be expended by an impartial, non-sectarian, non-political committee serving without 
compensation. The St. Louis Trust is patterned after the Cleveland Foundation, to 
which in one year’s time twenty millions of dollars have been left. There is little doubt 
that if sudizient enthusiam is aroused to have a similar plan adopted in all large cities 
much good could be accomplished. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The apni table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending March 7, 1914, and March 6, 1915, respectively. 


| Loans and Loans and | Legal Net Legal Net | Deposits. 
BANK Discounts Discounts | Deposits Deposits Per Cent. 
: Average, Average, Average, Average, of 


914. 1915 914. 915. Inc. Dec 


Members of Federal | 
Reserve Bank. 
Bank of N. Y. N. B.A... 

Merchants’ National 
Mechanics & Metals Nat.. 
National City 

Chemical National 


Merchants’ Exch. National 
Nat. Butchers & Drovers. . 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 


Hanover National........ 

Citizen’s Central National 

Market & Fulton Nat. ... 

{mporters & Traders Nat. ! 

National Park 

East River National 

Second National 

First National 

Irving National 

N. Y. County National... 

Chase National 

Lincoln National 

Garfield National 

Fifth National 

Seaboard National . 

Liberty National 

Coal & Iron Nat’! Bank .. 

Union Exchange Nat.. .. 

Nassau Nat. Bank, Bklyn. 
State Banks Not 

Members of Federal 

Reserve Bank. 

Bank of the Manhattan Co. 

Bank of America......... 

Greenwich 


$21,778,000} $25,368,000 
22,037,000 21,968,000 
58,433,000 93,951,000 
198,671,000 
26,217,000 27,886 
6,797,000 
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Metropolitan Bank 

Corn Exchange 

Bowery 
German-American 

Fifth Avenue 

German Exchange 
Germania 

Bank of the Metropolis. .. 
West Side Bank 

N. Y. Produce Exchange. 
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